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United States Court of Appeals for the 

District of Columbia 


No. 6549. 


Algernon S. Schafer et al., Petitioners, 


vs. 


Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 72370. 

Algernon S. Schafer, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respond^ 
Appearances: 

For Petitioner: Eugene Untermyer, Esq. 

For Respondent: R. W. Wilson, Esq. 


nt. 


1933. 
May 20. 

May 20. 
May 29. 

July 1. 
July 13. 
Sept. 18. 

1934. 
Jan. 2. 
Feb. 28. 


Docket Entries . 


Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Copy of petition served on General Counsel. 

Notice of appearance of Eugene Untermyer as 
counsel filed. 

Answer filed by General Counsel. 

Copy of answer served on taxpayer. 

Order placing proceeding on Circuit Calendar for 
hearing in New York City entered. 

Hearing set for week of 2/5/34, New Yorl^, N. Y. 

Hearing had before Mr. Leech, Division 6, on 
merits. Consolidated with 72373-74. Stipula¬ 
tion of facts filed. Petitioner’s bri^f due 
3/30/34—reply 4/25/34. Commissioner’s brief 
due 4/15/34. 


1—6549a 
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Mar. 13. Transcript of hearing 2/28/34 filed. 

Mar. 29. Brief filed by taxpayer. 3/30/34 copy served. 

Apr. 16. Brief filed by General Counsel. 

Apr. 21. Reply brief filed by taxpayer. 4/23/34 copy 
served. 

1935. 

Mar. 28. Findings of fact and opinion rendered—J. R. 

Leech, Division 6. Decision will be entered for 
respondent. 

Mar. 30. Decision entered—Division 15, Eugene Black. 

June 21. Stipulation for review by the Court of Appeals 
for the District of Columbia filed. 

June 21. Petition for review by U. S. Court of Appeals 
for the District of Columbia with assignments 
of error filed by taxpayer. 

June 21. Proof of service filed by taxpayer. 

Aug. 6. Agreed statement of evidence lodged. 

Aug. 6. Agreed praecipe filed. 

Aug. 7. Agreed i statement of evidence approved and 
ordered filed. 

Aug. 20. Order enlarging time to Sept. 23, 1935 for trans¬ 
mission and delivery of record entered. 

2 Docket No. 72373. 

Edward Schafer, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: Eugene Untermyer, Esq. 

For Respondent: R. W. Wilson, Esq. 

Docket Entries. 


1933. 

May 20. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

May 20. Copy of petition served on General Counsel. 
May 29. Notice of appearance of Eugene Untermyer as 
counsel filed. 

July 1. Answer filed by General Counsel. 

July 13. Copy of answer served on taxpayer. 
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Sept. 18. Order placing proceeding on Circuit Calendar for 
hearing in New York City entered. 

1934. | 

Jan. 2. Hearing set 2/5/34, New York, N. Y. j 

Feb. 28. Hearing had before Mr. Leech, Divisioh 6, on 
merits. Consolidated with 72370-74. Stipula¬ 
tion of facts filed. Petitioner’s bri<ff due 
3/30/34—reply 4/25/34—Commissioner^ brief 
4/15/34. 

Mar. 13. Transcript of hearing 2/28/34 filed. 

Mar. 29. Brief filed by taxpayer. 3/30/34 copy served. 

Apr. 16. Brief filed by General Counsel. 

Apr. 21. Reply brief filed by taxpayer. 4/23/3f copy 
served. 

1935. 

Mar. 28. Findings of fact and opinion rendered/—J. R. 

Leech, Division 6. Decision will be entered for 
respondent. 

Mar. 30. Decision entered—Division 15, Eugene Black. 

June 21. Stipulation for review by Court of Appeals for 
the District of Columbia filed. 

June 21. Petition for review by U. S. Court of Appeals for 
the District of Columbia with assignments of 
error filed by taxpayer. 

June 21. Proof of service filed by taxpayer. 

Aug. 6. Agreed statement of evidence lodged. 

Aug. 6. Agreed praecipe filed. 

Aug. 7. Agreed statement of evidence approved and 
ordered filed. 

Aug. 20. Order enlarging time to Sept. 23, 1935 for trans¬ 
mission and delivery of record entered. 


vs. 

Commissioner of Internal Revenue, 

Appearances: 

For Petitioner: Eugene Untermyer, Esq.; 
For Respondent: R. W. Wilson, Esq. 



3 Docket No. 72374. 

Leonard Schafer, Petitioner, 


4 A. S. SCHAFER, ET AL. VS. G. T. HELVERING, COM. 

Docket Entries. 

1933. 

May 20 Petition received and filed. Taxpayer notified. 
(Fee paid.) 

May 20 Copy of petition served on General Counsel. 

May 29 Notice of appearance of Eugene Untermyer as 
counsel filed. 

July 1 Answer filed by General Counsel. 

July 13 Copy of answer served on taxpayer. 

Sept. 18 Order placing proceeding on Circuit Calendar 
for hearing in New York City entered. 

1934. 

Jan. 2 Hearing set for week of 2/5/34, New York, N. Y. 

Feb. 28 Hearing had before Mr. Leech, Division 6, on 
merits. Consolidated with 72370-73. Stipula¬ 
tion of facts filed. Petitioner’s brief due 
3/30/34—reply 4/25/34—Commissioner’s brief 
4/15/34. 

Mar. 13 Transcript of hearing 2/28/34 filed. 

Mar. 29 Brief filed by taxpayer. 3/30/34 copy served. 

Apr. 16 Brief filed by General Counsel. 

Apr. 21 Reply brief filed by taxpayer. 4/23/34 copy 
served. 

1935. 

Mar. 28 Findings of fact and opinion rendered—J. R. 

Leech, Division 6. Decision will be entered for 
respondent. 

Mar. 30 Decision entered—Division 15, Eugene Black. 

June 21 Stipulation for review by Court of Appeals for 
the District of Columbia filed. 

June 21 Petition for review by U. S. Court of Appeals 
for the District of Columbia with assignments 
of error filed by taxpayer. 

June 21 Proof of service filed by taxpayer. 

Aug. 6 Agreed statement of evidence lodged. 

Aug. 6 Agreed praecipe filed. 

Aug. 7 Agreed statement of evidence approved and 
ordered filed. 

Aug. 20 Order enlarging time to Sept. 23, 1935 for trans¬ 
mission and delivery of record entered. 
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4 Filed May 20, 1933. j 

United States Board of Tax Appeals. 

Docket No. 72370. 

Algernon S. Schafer, Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Algernon S. Schafer, the above-named petitioner, hereby 
petitions for a redetermination of the deficiency sdt forth 
by the Commissioner of Internal Revenue in his notice 
of deficiency for the calendar year 1929, dated M^rch 21, 
1933, and initialled IT: AR: A-l JBW-60D, and as a basis 
for this proceeding alleges as follows: 

I. Your petitioner is an individual, and his post office 
address is No. One Wall Street, Borough of Manhattan, 
City of New York, N. Y. 

II. The notice of deficiency, a copy of which is j hereto 
attached and marked Exhibit A, was mailed to yoijr peti¬ 
tioner under date of March 21, 1933. 

III. The tax in dispute is income tax for the calendar 
year 1929 and is in the amount of $33,329.20. 

IV. The determination of the tax set forth in said notice 
of deficiency is based on the following errors. 

1. The disallowance of inventories of securities by the 

partnership of Schafer Bros, at market as of the 

5 beginning and end of the taxable year, the restoring 
of the value of such securities to alleged cokt, and 

the consequent increase of income of the partnership al¬ 
leged to be subject to income tax for the calendar year 
1929 in the amount of $511,667. | 

2. The disallowance as a deduction from the income of 
the partnership of Schafer Bros, subject to tax bad 
debts aggregating $2500; 

3. The consequent increase of income of your petitioner 
alleged to be subject to income tax for the calendar year 
1929 in the amount of $171,867.52. 
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V. The facts upon which the petitioner relies as a basis 
for this proceeding are as follows: 

A. As respects the inventorying of securities: 

1. The copartnership of Schafer Bros, from in or about 
the year 1918 up to February 1, 1932, consisted of the three 
brothers, Leonard Schafer, Algernon S. Schafer (your 
petitioner herein) and Edward Schafer, all of whom were 
general partners. The original firm w^as founded by the 
father of the said partners in the year 1860 and said firm, 
as from time to time constituted, was at all times since 
its formation doing business in the City of New York. 

2. Said firm was and at all times hereinbefore men¬ 
tioned had been since about the year 1865 a member of 
the New York Stock Exchange. Since its formation it had 
conducted a general business as dealer and merchant in 

securities on commission and on margin, including 
6 as an essential part of its business the dealing in 
securities for the account of the partnership, and 
had at all times a suite of offices and an established place 
of business in the City of New York. 

3. Since the year 1899 Leonard Schafer aforesaid had 
owned a seat on the New York Stock Exchange and at all 
times since the aforesaid partnership was formed in 1918 
and up to February 1, 1932, said Leonard Schafer had been 
the floor member of the partnership, and the two remain¬ 
ing partners had been its office members and both actively 
engaged in the conduct of its business. 

4. As an essential part of its business said partnership 
engaged in the business of a dealer and merchant in securi¬ 
ties by dealing therein for its own account, in most part 
through its own floor member, Leonard Schafer, and at 
other times through other brokers. This branch of its 
business was conducted under numerous separate accounts 
that appear on its books, including an account entitled 
1 ‘Error Account.’’ Transactions effected in such accounts, 
including the Error Account aforesaid, were for the pur¬ 
pose and with the expectation of realizing a profit thereon 
within the immediate future as a dealer in securities by 
their rapid turnover, and none of said securities were 
acquired for investment purposes or with the expectation 
of holding the same as investments. 

5. When it was desired to acquire securities for invest¬ 
ment the same was not effected through the partnership 
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but for the account of the individual partners, and 

7 such securities were either withdrawn by them or 
credited to their separate capital accounts upon the 

books of the firm. 

6. From time to time securities dealt in in the Er^or Ac¬ 
count and other trading accounts, upon which the 
ship anticipated the realization of profit at the tii 
quisition, did not increase but diminished in value, iji which 
event it became necessary, to carry out the purpos^ of the 
transaction, for the partnership to retain such securities for 
a period of time unanticipated at the time of their Requisi¬ 
tion and wholly undesired, but always with the intentjon that 
said securities would be disposed of when an adequate price 
therefor could be obtained. 

7. During the year 1929 the partnership, in the general 
course of its business, engaged in extensive trading opera¬ 
tions in its various trading accounts, including the Error 
Account. Of the 16,73S shares on hand and inventoried at 
the beginning of the year 1929, 9,800 shares were sc^ld dur¬ 
ing said calendar year. In the Error Account alone the 
partnership in 1929 traded in upwards of 72 different items 
or varieties of securities, purchased an aggregate of 107,- 
500 shares of stock of such various securities abd sold 
92,500 shares thereof in the Error Account. The profits 
anticipated were adversely affected by the sharp decline in 
values on the New York Stock Exchange that occurred in 
the autumn of 1929, so that at the end of said year a number 
of securities remained in the Error Account for the reason 
that the partnership had been unable to dispose thereof at 
prices deemed adequate during the course of such y<jar. 

8. All of the securities remaining in the Error Ac- 

8 count on December 31, 1929, with the exception of 
500 shares of New York Transportation Co. and 38 

shares of Tidal Osage Oil, were disposed of by the partner¬ 
ship during the calendar year 1930, long prior to the time 
that said partnership or any member thereof had any inti¬ 
mation of the position the Government would endeavor to 
assert with respect to the issue in controversy herein. 

9. In each and every year since in or about 1921 and up 
to February 1, 1932, said partnership had adopted a uni¬ 
form practice of inventorying the securities in the Error 
Account and in the other trading accounts at their market 
values as of the end of each calendar month. This practice 


pjartner- 
ie of ac- 
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was essential in a business of the nature conducted by the 
partnership. The firm would not have been able to compre¬ 
hend its true financial position in a business of such fluc¬ 
tuating values as if it had relied upon cost, and the nature 
of its business compelled the frequent taking of inventories 
evidencing the true value of securities held, in order to en¬ 
able the partners to appreciate where they stood and as a 
basis of the credit of the partnership. Such credit was es¬ 
sential to its business. 

10. The partnership had at all times, since it adopted the 
practice of inventorying securities, consistently reflected 
such practice with respect to the Error Account and its 
other accounts in its tax returns, and for the previous ten 
years income taxes upon its income (which was frequently 
enhanced by reason of the practice of inventorying securi¬ 
ties above cost) were paid by the partners upon their 

9 distributive share of the profits so determined with¬ 
out any protest by the Government or any intimation 

that such method of inventorying the securities was im¬ 
proper or contrary to law. 

11. The values at] which the securities in said Error Ac¬ 
count and the othep trading accounts of the partnership 
were inventoried as of December 31,1928 and December 31, 
1929 were determined by the condition of the market for 
such securities as of said dates at the fair market values 
thereof, after full investigation and careful consideration 
by the members of said partnership. All of the securities so 
held in the trading accounts, including the Error Account, 
were acquired for the purpose of realizing a profit upon the 
ultimate sale thereof in the course of the partnership’s busi¬ 
ness as a dealer in securities, and none of said securities 
were held for the purpose of investment. 

B. As respects the item of had debts, 

1. Your petitioner claims a proportionate deduction from 
his income subject to tax for bad debts of the partnership 
of Schafer Bros, aggregating $2500, for the following ad¬ 


vances : 

To one Harold Seeman. $1,000.00 

To one Emil Kolb... 1,000.00 

And to one Reisman. 500.00 


These advances were all made by Edward Schafer, for 
the account of the partnership in the course of its business 
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and were all ascertained to be worthless and uncollectable 
in the year 1929. 

10 Wherefore, your petitioner prays that thife Board 
may hear this appeal and redetermine what , if any, 

amount your petitioner is legally liable for as deficiency 
tax for the year 1929, the petitioner, however, insisting 
and claiming that he is not liable for any deficiency tax 
for said period, exceeding such additional amomr; of tax 
as may be due in respect to the amounts specified m para¬ 
graphs numbered “2” and “3” contained in the deficiency 
letter hereto annexed. 

Your petitioner hereby designates as his post office ad¬ 
dress to which notices in this proceeding be sent a^ Alger¬ 
non S. Schager, care of Eugene Untermyer, No. j30 Pine 
Street, New York City, N. Y. j 

Dated, New York, May 17, 1933. ! 

ALGERNON S. SCHAFER. 

EUGENE UNTERMYER, 

Attorney for Petitioner, 

30 Pine Street, New York City, N. Y. 

11 State of New York, 

County of New York , ss: 

Algernon S. Schafer, being duly sworn, deposes Eind says 
that he is the petitioner herein; that he has read the fore¬ 
going petition or had the same read to him and knows the 
contents thereof; that the same is true of his own knowl¬ 
edge except as to the matters therein stated to be alleged 
upon information and belief, and that as to those matters 
he believes it to be true. 

Subscribed and sworn to before me this 17 day of May, 
1933. 

ALGERNON S. SCHAFEi, 

Notary Public . 

Queens County No. 113. 

Certificate filed in New York County No. 6. Clerk’s No. 
2, Register’s No. 4-B-l. 

Commission expires March 30, 1934. 
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12 Exhibit ‘‘A”. 

Treasury Department, 

Washington. 

Office of Commissioner of Internal Revenue. 

Mar. 21, 1933. 

Mr. Algernon S. Schafer, 

120 Broadway, 

New York, New York. 

Sir: 

You are advised that the determination of your tax lia¬ 
bility for the year 1929 disclosed a deficiency of $33,329.20 
as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute 1 the inclosed form and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT:C:P-7. The signing of this form will 
expedite the closing of your return(s) by permitting an 
early assessment of any deficiency and preventing the ac¬ 
cumulation of interest charges, since the interest period 
terminates thirty'days after filing the inclosed form, or 
on the date assessment is made, vrhichever is earlier; 
Whereas if this form is not filed, interest will accumulate 
to the date of assessment of the deficiency. 

Respectfullv, 

DAVID BURNET, 

Commissioner, 

1 By W. T. SHERWOOD, 

' Acting Deputy Commissioner. 

Inclosures: Statement. Form 870. 
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13 Statement. 

IT :AR :A-1. 

JBW-60D. 

In re: Mr. Algernon S. Schafer, 120 Broadway, New York, 

New York. 


Income Income 

Year. Tax Liability. Tax Assessed. Deficiency. 

1929 . $35,391.38 $2,062.18 $33,329.20 


The deficiency shown herein is based upon th(^ report 
dated June 30, 1931 prepared by Internal Revenub Agent 
John J. Crowley, Jr., and transmitted to you under date 
of August 4, 1931, which report is made a part of this 
letter. 

Careful consideration has been accorded your i protest 
dated October 13, 1931, in connection with the findings of 
the examining officer, and the information submitted at 
conferences held in the office of the internal revemie agent 
in charge under date of November 4, 1931 and in this office 
under date of November 16, 1932. 

The adjustments made and computation of tax follow: 

Net income as shown on the return. $38,040.21 

Plus: 

1. Partnership income increased. .$171,867.52 

2. Loss from estate disallowed. . . . 991.95 

3. Additional profit on sale of se¬ 

curities . 1,920.84 

- 17(4,780.31 

Net income adjusted . $212,820.52 

Explanation of Changes. 

1. Income received from partnership of Schafer Brothers 
increased due to disallowing inventory to the partnership 
at 44 cost or market whichever is lower” in accordance with 
G. C. M. 9656—IT :Rev. Bulletin X-33. 

2. Loss from Estate of S. M. Schafer represents a loss 
covering operating and upkeep expenses of propejrty held 
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in estate properly chargeable to the corpus. It is, there¬ 
fore, disallowed. 

14 3. Profit on sales of securities increased due to 

your having computed profit on a joint account by 
inventorying at “cost or market whichever is lower”, which 
is not allowable. iThe additional profit is based on cost 
and is determined as follows: 

E. S. #2 Account—% Interest. 

Inventory of securities at end of year—cost. . . .$159,762.50 
Inventory of securities at end of year—claimed 154,000.00 


Excess of cost over market. $5,762.50 

Your one-third interest. $1,920.84 


Note.— Profit on securities sold which were held more 
than two years has been transferred to capital net gain in 
the amount of $51,609.40. 

Consent which will expire on June 30, 1934, except as 
extended by the provisions of section 277 of the Revenue 
Act of 1928, is on file for the year 1929. 

Computation of Tax. 

Total net income adjusted.$212,820.52 

Less: 

Capital net gain included. 51,609.40 


Ordinary net income adjusted.$161,211.12 

Less: 

Dividends . $17,151.59 

Personal exemption and credit for 

dependents . 3,900.00 

- 21,051.59 


Net income subject to normal tax. $140,159.53 

Normal tax at %% on $4,000.00. $20.00 

Normal tax at 2% on $4,000.00. 80.00 

Normal tax at 4% on $132,159.53. 5,286.38 

Surtax on $161,211.12 . 23,902.22 

Tax at 12%% on capital net gain of $51,609.40.. 6,451.18 


Total 


$35,739.78 
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15 Brought forward . $35,739.78 

Less: 

Earned income credit on $27,359.95. 348.40 


Income tax liability. $35,391.38 

Income tax previously assessed, account 
#311593 . 2,062.18 

Deficiency in tax. $33,329.20 


16 [Stamp:] Received Jul. 1, 1933. U. S. 

Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jul. 1, 1933. 

United States Board of Tax Appeals. 



No. 72370. 


Algernon S. Schafer, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Comes now the respondent by his attorney, E. Barrett 
Prettyman, General Counsel, Bureau of Internal Revenue, 
and in answer to the petition of the petitioner, admits, de¬ 
nies and alleges as follows: 


I, II and III. Admits the allegations contained jin para¬ 
graphs one, two and three of the petition. 

IV. (1), (2) and (3) Denies that the respondent com¬ 
mitted errors as alleged in sub-paragraphs (1), (2) and (3) 
of paragraph four of the petition. 

V. (1), (2) and (3) Admits the allegations contained in 
sub-paragraphs (1), (2) and (3) of paragraph five of the 
petition. 

V. (4) to (11) inc. Has insufficient information to form 
a belief as to the allegations contained in sub-paragraphs 
(4) to (11) inc. of paragraph five of the petition, afid hence 
denies the same. 
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Y. (B) (1) Denies the allegations contained in sub-para¬ 
graph (B) (1) of paragraph five of the petition. 

17 Denies generally and specifically each and every 
allegation contained in the petition not hereinbefore 

expressly admitted, qualified or denied. 

Wherefore, it is prayed that the petitioner’s appeal be 
denied and the Coinmissioner’s determination of deficiency 
be approved. 

(Signed) I E. BARRETT PRETTYMAN, 
General Counsel, Bureau of Internal Revenue. 

DeWITT M. EVANS, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

18 Filed May 20,1933. 

United States Board of Tax Appeals. 

Docket No. 72370. 

Edward Schafer, Petitioner, 
against 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Edward Schafer, the above-named petitioner, hereby pe¬ 
titions for a redetermination of the deficiency set forth 
by the Commissioner of Internal Revenue in his notice of 
deficiency for the calendar year 1929, dated March 21,1933, 
and initialed IT:AR:A-1 JBW-60D, and as a basis for 
this proceeding alleges as follows: 

L Your petitioner is an individual, and his post office 
address is No. One Wall Street, Borough of Manhattan, 
City of New York, N. Y. 

II. The notice of deficiency, a copy of which is hereto 
attached and marked Exhibit A, was mailed to your peti¬ 
tioner under date of March 21,1933. 

III. The tax in dispute is income tax for the calendar 

year 1929 and is in the amount of $33,423.09. 

IY. The determination of the tax set forth in said notice 
* 

of deficiency is based on the following errors. 
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1. The disallowance of inventories of securities bv the 

•> 

partnership of Schafer Bros, at market as of the 
19 beginning and end of the taxable year, the restoring 
of the value of such securities to alleged cos>t, and 
the consequent increase of income of the partnership al¬ 
leged to be subject to income tax for the calendar yep 1929 
in the amount of $511,667. 

2. The disallowance as a deduction from the income of 
the partnership of Schafer Bros, subject to tax (j)f bad 
debts aggregating $2,500; 

3. The consequent increase of income of your petitioner 
alleged to be subject to income tax for the calendar year 
1929 in the amount of $175,297.28. 

V. The facts upon which the petitioner relies as i basis 
for this proceeding are as follows: 

A. As respects the inventorying of securities: 


1. The copartnership of Schafer Bros, from in or about 
the year 1918 up to February 1,1932, consisted of tip three 
brothers, Leonard Schafer, Edward Schafer (youj’ peti¬ 
tioner herein) and Algernon S. Schafer, all of whorii were 
general partners. The original firm was founded by the 
father of the said partners in the year 1860 and said firm, 
as from time to time constituted, was at all times sihce its 
formation doing business in the City of New York. 

2. Said firm was and at all times hereinbefore mentioned 
had been since about the year 1865 a member of the New 
York Stock Exchange. Since its formation it had con¬ 
ducted a general business as dealer and mejrchant 

20 in securities on commission and on margin, pclud- 
ing as an essential part of its business the dealing in 
securities for the account of the partnership, and had at 
all times a suite of offices and an established place of busi¬ 
ness' in the City of New York. 

3. Since the year 1899 Leonard Schafer aforesaid had 
owned a seat on the New York Stock Exchange an4 at all 
times since the aforesaid partnership was formed ih 1918 
and up to February 1,1932, said Leonard Schafer had been 


the floor member of the partnership, and the two regaining 
partners had been its office members and both actively en¬ 
gaged in the conduct of its business. 

4. As an essential part of its business said partnership 


engaged in the business of a dealer and merchant in 


securi- 
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ties by dealing therein for its own account, in most part 
through its own floor member, Leonard Schafer, and at 
other times through other brokers. This branch of its 
business was conducted under numerous separate accounts 
that appear on its books, including an account entitled 
“Error Account’’. Transactions effected in such accounts, 
including the Error Account aforesaid, were for the pur¬ 
pose and with the expectation of realizing a profit thereon 
within the immediate future as a dealer in securities by 
their rapid turnover, and none of said securities were ac¬ 
quired for investment purposes or with the expectation of 
holding the same as investments. 

5. When it was desired to acquire securities for invest¬ 
ment the same was not effected through the partnership 

but for the account of the individual partners, and 
21 such securities were either withdrawn by them or 

credited to their separate capital accounts upon the 
books of the firm. 

6. From time to time securities dealt in in the Error 
Account and other trading accounts, upon which the part¬ 
nership anticipated the realization of profit at the time of 
acquisition, did not increase but diminished in value, in 
which event it became necessary, to carry out the purpose 
of the transaction, for the partnership to retain such se¬ 
curities for a period of time unanticipated at the time of 
their acquisition sand wholly undesired, but always with 
the intention that said securities would be disposed of when 
an adequate price therefor could be obtained. 

7. During the year 1929 the partnership, in the general 
course of its business, engaged in extensive trading op¬ 
erations in its various trading accounts, including the Er¬ 
ror Account. Of the 16,738 shares on hand and inventoried 
at the beginning of the year 1929, 9,800 shares were sold 
during said calendar year. In the Error Account alone 
the partnership in 1929 traded in upwards of 72 different 
items or varieties of securities, purchased an aggregate of 

107.500 shares of stock of such various securities and sold 

92.500 shares thereof in the Error Account. The profits 
anticipated were adversely affected by the sharp decline 
in values on the New York Stock Exchange that occurred 
in the autumn of 1929, so that at the end of said year a 
number of securities remained in the Error Account for 
the reason that the partnership had been unable to dispose 
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thereof at prices deemed adequate during the course of such 
vear. 

22 8. All of the securities remaining in the Error 

Account on December 31, 1929, with the exception 
of 500 shares of New York Transportation Co. dnd 38 
shares of Tidal Osage Oil, were disposed of by the partner¬ 
ship during the calendar year 1930, long prior to thje time 
that said partnership or any member thereof had ^ny in¬ 
timation of the position the Government would endeavor 
to assert with respect to the issue in controversy herein. 
9. In each and every year since in or about 1921 ^nd up 


to February 1, 1932, said partnership had adopted a uni¬ 
form practice of inventorying the securities in the Error 
Account and in the other trading accounts at their iliarket 
values as of the end of each calendar month. This prac¬ 
tice was essential in a business of the nature conducted by 
the partnership. The firm would not have been able to 
comprehend its true financial position in a business of such 
fluctuating values as if it had relied upon cost, a|id the 
nature of its business compelled the frequent taking! of in¬ 
ventories evidencing the true value of securities held, in 
order to enable the partners to appreciate wher^ they 
stood and as a basis of the credit of the partnership] Such 
credit v T as essential to its business. 

10. The partnership had at all times, since it adopted 
the practice of inventorying securities, consistently re¬ 
flected such practice with respect to the Error Account and 
its other accounts in its tax returns, and for the previous 
ten years income taxes upon its income (which wds fre¬ 
quently enhanced by reason of the practice of inventory¬ 
ing securities above cost) were paid by the part- 
23 ners upon their distributive share of the profits so 
determined without any protest by the Government 
or any intimation that such method of inventorying the 
securities was improper or contrary to law. 


11. The values at which the securities in said Error Ac¬ 
count and the other trading accounts of the partnership 
were inventoried as of December 31, 1928 and December 
31, 1929 were determined by the condition of the piarket 
for such securities as of said dates at the fair ijnarket 
values thereof, after full investigation and careful consid¬ 
eration by the members of said partnership. All of the 

2—6o49& 
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securities so held in the trading accounts, including the 
Error Account, were acquired for the purpose of realizing 
a profit upon the ultimate sale thereof in the course of the 
partnership’s business as a dealer in securities, and none 
of said securities were held for the purpose of investment. 

B. As respects the item of had debts. 

1. Your petitioner claims a proportionate deduction 
from his income subject to tax for bad debts of the part¬ 
nership of Schafer Bros, aggregating $2,500, for the fol¬ 
lowing advances : 


To one Harold Seaman .$1,000.00 

To one Emil Kolb . 1,000.00 

And to one Reisman . 500.00 


These advances were all made by your petitioner for 
the account of the partnership in the course of its business 
and were all ascertained to be worthless and uncollectible 
in the vear 1929. 

24 ^Therefore, your petitioner prays that this Board 
may hear this appeal and redetermine what, if any, 

amount your petitioner is legally liable for as deficiency 
tax for the year 1929, the petitioner, however, insisting 
and claiming that he is not liable for any deficiency tax for 
said period, exceeding such additional amount of tax as 
may be due in respect to the amounts specified in para¬ 
graphs numbered “2” and 4 *3” contained in the deficiency 
letter hereto annexed. 

Your petitioner hereby designates as his post office ad¬ 
dress to which notices in this proceeding be sent as Edward 
Schafer, care of Eugene Untermyer, No. 30 Pine Street, 
New York City, N. Y. 

Dated, New York, Mav 17, 1933. 

EDWARD SCHAFER. 

EUGENE UNTERMYER, 

Attorney for Petitioner, 

30 Pine Street, New York City, N. Y. 

25 State of New York, 

County of New York, ss: 

» 

Edward Schafer, being duly sworn, deposes and says 
that he is the petitioner herein; that he has read the fore¬ 
going petition or had the same read to him and knows the 
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contents thereof; that the same is true of his own knowl¬ 
edge except as to the matters therein stated to be Alleged 
upon information and belief, and that as to those'ihatters 
he believes it to be true. 

Subscribed and sworn to before me this 17th day of 
May, 1933. 

EDWARD SCHAFERi 

Notary Public. 

Queens County No. 118. 

Certificate filed in New York County No. 6. Clerk’s No. 
2, Register’s No. 4-B-l. 

Commission expires March 30, 1934. 

26 Exhibit “A”. 

Treasury Department, 

Washington. 

Office of Commissioner of Internal Revenue. 

Mar. 21, 1933. 

Mr. Edward Schafer, 

120 Broadway, 

New York, New York. 

Sir: 

You are advised that the determination of your tax 
liability for the year 1929 discloses a deficiency of $33,- 
423.09, as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of your tax liability. 

However, if you do not desire to petition, you ^re re¬ 
quested to execute the inclosed form and forward itl to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT:C:P-7. The signing of this form will 
expedite the closing of your return(s) by permitting an 
early assessment of any deficiency and preventing the ac¬ 
cumulation of interest charges, since the interest period 
terminates thirty days after filing the inclosed forir^, or on 
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the date assessment is made, whichever is earlier; whereas 
if this form is not filed, interest will accumulate to the date 
of assessment of the deficiency. 

Respectfully, 

DAVID BURNET, 

Commissioner, 
ByW. T. SHERWOOD, 

Acting Deputy Commissioner. 

Inclosures: 

Statement, 

Form 870. 

27 Statement. 

In re: Mr. Edward Schafer, 120 Broadway, New York, 

New York. 

Income Tax Liability. 

Income Income 

Year. Tax Liability. Tax Assessed. Deficiency. 

1929 $36,395.13 $2,972.04 $33,423.09 

The deficiency shown herein is based upon the report 
dated June 30, 1931, prepared by Internal Revenue Agent 
John J. Crowley, Jr., and transmitted to you under date 
of August 4,1931, which report is made a part of this letter. 

Careful consideration has been accorded your protest 
dated October 13, 1931, in connection with the findings of 
the examining officer, and the information submitted at 
conferences held in the office of the internal revenue agent 
in charge under date of November 4, 1931, and in this office 
under date of November 16, 1932. 

The adjustment$ made and computation of tax follow: 


Net income reported on the return. $44,335.36 

Plus: 

1. Partnership income increased $175,297.28 

2. Loss from estate disallowed.. 991.95 

3. Additional profit on sale of 

securities . 1,920.83 178,210.06 


Net income adjusted. $222,545.42 
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Explanation of Changes. 

1. Income received from partnership of Schafer Brothers 
increased due to disallowing to the partnership inventory at 
“cost or market whichever is lower” in accordance with 
G. C. M. 9656—IT: Rev. Bulletin X-33. 

2. Loss from Estate of S. M. Schafer represents loss 
covering operating and upkeep expenses of property held 
in estate. It is disallowed since it is properly chargeable 
to corpus of the estate. See T. D. 3668—Cumulativ^ Bulle¬ 
tin IV-1-191. 

28 3. Profit on sales of securities increased due to 

your having computed profit on a joint account by 
inventorying at “cost or market whichever is lower,^ which 
is not allowable. The additional profit is based <t>n cost 
and is determined as follows: 

E. S. #2 Account— 1/3 Interest. 

Inventory of securities at end of year—cost... $159,762.50 
Inventory of securities at end of year—claimed 154,000.00 

Excess of cost over market. $;j),762.50 


Your one-third interest. $4,920.83 

Note: Profit on securities sold, which were held fbr over 
two years, has been transferred to capital net gain in the 
amount of $63,018.50. j 

Consent which will expire on June 30, 1934, except as 
extended by the provisions of section 277 of the Revenue 
Act of 1928, is on file for the year 1929. j 

Computation of Tax. 

Total net income adjusted. 

Less: 

Capital net gain included. 

Ordinary net income adjusted. $15^,526.92 

Less: 

Dividends . $17,605.84 

Personal exemption and credit for 



dependent 


3,900.00 21,505.84 


$13^,021.08 


Net income subject to normal tax 
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Normal tax at %% on $4,000.00. 20.00 

Normal tax at 2% on $4,000.00. 80.00 

Normal tax at 4% on $130,021.08. 5,200.84 

Surtax on $159,526.92. 23,565.38 

Tax at 12 1 /2% on capital net gain of $63,018.50 7,877.31 


Total . $36,743.53 

29 Brought forward . $36,743.53 

Less: 

Earned income credit of $27,359.95. 348.40 


Income tax liability. $36,395.13 

Income tax previously assessed, account 
ir311594 . 2,972.04 

Deficiency in tax. $33,423.09 


30 [Stamp:] Received Jul. 1, 1933. U. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jul. 1, 1933. 


United States Board of Tax Appeals. 
No. 72373. 

Edward Schafer, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Comes now the respondent by his attorney, E. Barrett 
Prettyman, General Counsel, Bureau of Internal Revenue, 
and in answer to the petition of the petitioner, admits, 
denies and alleges as follows: 

I, II and III. Admits the allegations contained in para¬ 
graphs one, two and three of the petition. 

IV. (1), (2) and (3) Denies that the respondent com¬ 
mitted errors as alleged in sub-paragraphs (1), (2) and (3) 
of paragraph four of the petition. 
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V. A (1), (2) and (3) Admits the allegations contained in 
sub-paragraphs A (1), (2) and (3) of paragraph five of the 
petition. 

V. A (4) to (11) Has insufficient information to form a 
belief as to the allegations contained in sub-paragraphs A 
(4) to (11) inc. of paragraph five of the petition, and hence 
denies the same. 

V. B (1) Denies the allegations contained in paragraph 
five (B) (1) of the petition. j 

31 Denies generally and specifically each and every 
allegation contained in the petition not hereinbefore 

expressly admitted, qualified or denied. 

Wherefore, it is prayed that the petitioner’s apbeal be 
denied and the Commissioner’s determination of deficiency 
be approved. 

(Signed) E. BARRETT PRETTYMAN. 

General Counsel, 
Bureau of Internal Revenue. 

DeWITT M. EVANS, 

Special Attorney , 

Bureau of Internal Revenue , 

Of Counsel . 

32 Filed May 20,1933. j 

United States Board of Tax Appeals. 

Docket No. 72374. 

Leonard Schafer, Petitioner, 
against 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Leonard Schafer, the above-named petitioner, hereby 
petitions for a redetermination of the deficiency set fjorth by 
the Commissioner of Internal Revenue in his noticp of de¬ 
ficiency for the calendar year 1929, dated March 2|1, 1933, 
and initialled IT :AR:A-1 JBW-60D, and as a basis for this 
proceeding alleges as follows: 

I. Your petitioner is an individual, and his po^t office 
address is No. 50 Broad Street, Borough of Manhattan, 
City of New York, N. Y. ! 
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II. The notice of deficiency, a copy of which is hereto at¬ 
tached and marked Exhibit A, was mailed to your petitioner 
under date of March 21, 1933. 

III. The tax in dispute is income tax for the calendar 
year 1929 and is in the amount of $32,681.97. 

IV. The determination of the tax set forth in said notice 
of deficiency is based on the following errors. 

1. The disallowance of inventories of securities bv the 

% 

partnership of Schafer Bros, at market as of the 

33 beginning and end of the taxable year, the restoring 
of the value of such securities to alleged cost, and the 

consequent increase of income of the partnership alleged 
to be subject to income tax for the calendar year 1929 in the 
amount of $511,667. 

2. The disallowance as a deduction from the income of 
the partnership of Schafer Bros, subject to tax of bad debts 
aggregating $2500; 

3. The consequent increase of income of your petitioner 
alleged to be subject to income tax for the calendar year 
1929 in the amount of $167,002.20. 

V. The facts upon which the petitioner relies as a basis 
for this proceeding are as followrs: 

A. As respects the inventorying of securities: 

1. The copartnership of Schafer Bros, from in or about 
the year 1918 up to February 1, 1932, consisted of the three 
brothers, Edward Schafer, Leonard Schafer (your peti¬ 
tioner herein) and Algernon S. Schafer, all of wdiom were 
general partners. The original firm w'as founded by the 
father of the said partners in the year 1860 and said firm, 
as from time to time constituted, wras at all times since its 
formation doing business in the City of New' York. 

2. Said firm was and at all times hereinbefore mentioned 
had been since about the year 1865 a member of the New 
York Stock Exchange. Since its formation it had conducted 

a general business as dealer and merchant in securi- 

34 ties on commission and on margin, including as an 
essential part of its business the dealing in securities 

for the account of the partnership, and had at all times a 
suite of offices and an established place of business in the 
City of New York. 

3. Since the year 1899 your petitioner had owned a seat 
on the New York Stock Exchange and at all times since the 
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aforesaid partnership was formed in 1918 and np to Febru¬ 
ary 1, 1932, your petitioner had been the floor member of 
the partnership, and the two remaining partners had been 
its office members and both actively engaged in the 'conduct 
of its business. 

4. As an essential part of its business said partnership 
engaged in the business of a dealer and merchant ir\ securi¬ 
ties by dealing therein for its own account, in mc^st part 
through its own floor member, your petitioner, and kt other 
times through other brokers. This branch of its lousiness 
was conducted under numerous separate accounts that ap¬ 
pear on its books, including an account entitled “Error Ac¬ 
count ’ \ Transactions effected in such accounts, inclu ding the 
Error Account aforesaid, were for the purpose and with the 
expectation of realizing a profit thereon within the immedi¬ 
ate future as a dealer in securities by their rapid turnover, 
and none of said securities were acquired for invbstment 
purposes or with the expectation of holding the same as 
investments. 

5. When it was desired to acquire securities for invest¬ 
ment the same was not effected through the partnership but 

for the account of the individual partners, afad such 
35 securities were either withdrawn by them or credited 
to their separate capital accounts upon the books of 
the firm. 

6. From time to time securities dealt in in the Error 
Account and other trading accounts, upon which the part¬ 
nership anticipated the realization of profit at the time of 
acquisition, did not increase but diminished in value, in 
which event it became necessary, to carry out the purpose 
of the transaction, for the partnership to retain Such se¬ 
curities for a period of time unanticipated at the time of 
their acquisition and wholly undesired, but always mth the 
intention that said securities would be disposed of yhen an 
adequate price therefore could be obtained. 

7. During the year 1929 the partnership, in the general 
course of its business, engaged in extensive trading opera¬ 
tions in its various trading accounts, including th^ Error 
Account. Of the 16,738 shares on hand and inventoried at 
the beginning of the year 1929, 9,800 shares were sbld dur¬ 
ing said calendar year. In the Error Account alone the 
partnership in 1929 traded in upwards of 72 different items 
or varieties of securities, purchased an aggregate of 107,500 
shares of stock of such various securities and sold 92,500 
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shares thereof in the Error Account. The profits antici¬ 
pated were adversely affected by the sharp decline in values 
on the New York Stock Exchange that occurred in the 
autumn of 1929, so that at the end of said year a number of 
securities remained in the Error Account for the reason 
that the partnership had been unable to dispose thereof at 
prices deemed adequate during the course of such year. 

36 8. All of the securities remaining in the Error 
Account on December 31, 1929, with the exception 

of 500 shares of New York Transportation Co. and 38 
shares of Tidal Osage Oil, were disposed of by the part¬ 
nership during the calendar year 1930, long prior to the 
time that said partnership or any member thereof had any 
intimation of the position the Government would endeavor 
to assert with respect to the issue in controversy herein. 

9. In each and every year since in or about 1921 and up 
to February 1, 1932, said partnership had adopted a uni¬ 
form practice of inventorying the securities in the Error 
Account and in the other trading accounts at their market 
values as of the end of each calendar month. This prac¬ 
tice was essential in a business of the nature conducted by 
the partnership. The firm would not have been able to 
comprehend its true financial position in a business of such 
fluctuating values as if it had relied upon cost, and the 
nature of its business compelled the frequent taking of 
inventories evidencing the true value of securities held, in 
order to enable the partners to appreciate where they stood 
and as a basis of the credit of the partnership. Such credit 
was essential to its business. 

10. The partnership had at all times, since it adopted 
the practice of inventorying securities, consistently re¬ 
flected such practice with respect to the Error Account and 
its other accounts in its tax returns, and for the previous 
ten years income taxes upon its income (which was fre¬ 
quently enhanced by reason of the practice of inventorying 

securities above cost) were paid by the partners upon 

37 their distributive share of the profits so determined 
without any protest by the Government or any in¬ 
timation that such method of inventorying the securities 
was improper or contrary to law. 

11. The values at which the securities in said Error Ac¬ 
count and the other trading accounts of the partnership 
were inventoried as of December 31, 1928 and December 
31, 1929, were determined by the condition of the market 


27 


A. S. SCHAFER, ET AL. VS. G. T. HELVERING, COM.| 

for such securities as of said dates at the fair Imarket 
values thereof, after full investigation and careful con¬ 
sideration by the members of said partnership. Alf of the 
securities so held in the trading accounts, including the 
Error Account, were acquired for the purpose of realizing 
a profit upon the ultimate sale thereof in the cours^ of the 
partnership’s business as a dealer in securities, afid none 
of said securities were held for the purpose of investment. 

B. As respects the item of bad debts. 

1. Your petitioner claims a proportionate deduction from 
his income subject to tax for bad debts of the partpership 
of Schafer Bros, aggregating $2500, for the following ad¬ 
vances : 


To one Harold Seaman. $1,000.00 

To one Emil Kolb. 1,000.00 

And to one Reisman. 500.00 


These advances were all made by Edward Schafer for the 
account of the partnership in the course of its business and 
were all ascertained to be worthless and uncollectible in 
the year 1929. 

38 Wherefore, your petitioner prays that thi^ Board 
may hear this appeal and redetermine what, if any, 
amount your petitioner is legally liable for as deficiency tax 


for the year 1929, the petitioner, however, insisting and 
claiming that he is not liable for any deficiency tax for said 
period, exceeding such additional amount of tax as may be 
due in respect to the amounts specified in paragraphs num¬ 
bered “2” and “3” contained in the deficiency letteij* hereto 
annexed. 

Your petitioner hereby designates as his post office ad¬ 
dress to which notices in this proceeding be sent as Leonard 
Schafer, care of Eugene Untermyer, No. 30 Pine Street, 


New York City, N. Y. 

Dated, New York, May 18th, 1933. 

LEONARD SCHAFER. 


EUGENE UNTERMYER, 
Attorney for Petitioner, 


30 Pine Street, New York City, N . Y. 


39 State of New York, 

County of New York, ss: 


Leonard Schafer, being duly sworn, deposes 
that he is the petitioner herein; that he has read 
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going petition or had the same read to him and knows the 
contents thereof; that the same is true of his own knowledge 
except as to the matters therein stated to be alleged upon 
information and belief, and that as to those matters he 
believes it to be true. 

LEONARD SCHAFER, 

Subscribed and sworn to before me this 18 day of May, 
1933. 

[seal.] ELEZIBETH G. DEMAREST, 

Notary Public. 

Queens County No. 419. 

Certificate filed in New York Co. 276. 

Commission expires March 30, 1934. 
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Treasury Department. 

Washington. 

Office of Commissioner of Internal Revenue. 

Mar. 21, 1933. 

Mr. Leonard Schafer, 

120 Broadway, 

New York, New York. 

Sir: 

You are advised that the determination of your tax liabil¬ 
ity for the year 1929 discloses a deficiency oi $32,681.97 as 
shown in the statement attached. 

In accordance \yith section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for* a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclosed form and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT:C:P-7. The signing of this form will 
expedite the closing of your return(s) by permitting an 
early assessment of any deficiency and preventing the ac¬ 
cumulation of interest charges, since the interest period 
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I 

I 

terminates thirty days after filing the inclosed form!, or on 
the date assessment is made, whichever is earlier; ^hereas 
if this form is not filed, interest will accumulate to t^ie date 
of assessment of the deficiency. 

Respectfully, 

DAVID BURNET, 

Commissioner . 
By W. T. SHERWOOD, 
Acting Deputy Commissioner . 

Inclosures: 

Statement 
Form 870. 

41 Statement. 

IT :AR :A-1. 

JBW-60D. 

In re: Mr. Leonard Schafer, 

120 Broadway, 

New York, New York. 

Income Tax Liability. 


Income Income 

Year. Tax Liability. Tax Liability. Deficiency. 

1929 . $35,851.88 $3,169.91 $32^681.97 


The deficiency shown herein is based upon the 
dated June 30, 1931 prepared by Internal Revenue Agent 
John J. Crowley, Jr., and transmitted to you unde| date 
of August 4, 1931, which report is made a part of this let¬ 
ter. 

Careful consideration has been accorded your protest 
dated October 13, 1931, in connection with the findings of 
the examining officer, and the information submitted at 
conferences held in the office of the internal revenue agent 
in charge under date of November 4, 1931 and in thi$ office 
under date of November 16, 1932. 
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The adjustments made and computation of tax follow: 

Net income as shown on the return. $45,306.64 

Plus : 

1. Partnership income increased. $167,002.20 

2. Loss from estate disallowed. . . 991.95 

3. Additional profit on sale of se¬ 

curities . 1,920.83 

- 169,914.98 


Net income adjusted. $215,221.62 

Explanation of Changes. 

1. Income received from partnership of Schafer Brothers 
increased due to disallowing inventory to the partnership 
at “cost or market whichever is lower” in accordance with 
G. C. M. 9656—IT :Rev. Bulletin X-33. 

2. Loss from Estate of S. M. Schafer represents loss 
covering operating and upkeep expenses of property held 
in estate. It is disallowed since it is properly chargeable to 
corpus of the estate. See T. D. 3668—Cumulative Bulletin 

IV-1-191. 

42 3. Profit on sales of securities increased due to 

your having computed profit on a joint account by 
inventorying at “cost or market, whichever is firwer” which 
is not allowable. The additional profit is based on cost 
and is determined as follows: 

E. S. #2 Account—% Interest. 

Inventory of securities at end of year—cost. . . .$159,762.50 
Inventory of securities at end of year—claimed. 154,000.00 


Excess of cost over market. $5,762.50 

Your one-third interest. $1,920.83 


Note. —Profit on securities sold which were held over 
two years has been transferred to capital net gain in the 
amount of $52,796.80. 

Consent which will expire on June 30, 1934, except as 
extended by the provisions of section 277 of the Revenue 
Act of 1928, is on file for the year 1929. 
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Computation of Tax. 


Total net income adjusted .$2^5,221.62 

i 

Less: 

Capital net gain included. 52,796.80 


Ordinary net income adjusted.$lq2,424.82 


Less: 

Dividends . $16,931.85 

Personal exemption . 3,500.00 


20,431.85 


Net income subject to normal tax. $14jl,992.97 

Normal tax at %% on $4,000.00. $20.00 

Normal tax at 2% on, $4,000.00. 80.00 

Normal tax at 4% on $133,992.97. 5,359.72 

Surtax on $162,424.82. 24,144.96 

Tax at 12V2% on capital net gain of $52,796.80. . 6,599.60 


Total . 204.28 

43 Brought forward . $3(5,204.28 

Less: 

Earned income credit on $27,359.95. 


352.40 


Income tax liability. $36,851.88 

I 

Income tax previous- assessed, account #311595 3469.91 


Deficiency in tax. $32,681.97 

44 [Stamp:] Received Jul. 1, 1933. U. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jul. 1, 1933. 
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United States Board of Tax Appeals. 

No. 72374. 

Leonard Schafer, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Come now the respondent by his attorney, E. Barrett 
Prettyman, General Counsel, Bureau of Internal Revenue, 
and in answer to the petition of the petitioner, admits, de¬ 
nies and alleges as follows: 

I, II and III. Admits the allegations contained in para¬ 
graphs one, two and three of the petition. 

IV. (1), (2) and (3) Denies that the respondent com¬ 
mitted errors as alleged in sub-paragraphs (1), (2) and 
(3) of paragraph four of the petition. 

V. A (1), (2) and (3) Admits the allegations contained 
in sub-paragraphS A (1), (2) and (3) of paragraph five of 
the petition. 

V. A (4) to (11) inc. Has insufficient information to 
form a belief as to the allegations contained in sub-para¬ 
graphs A (4) to (11) inc. of paragraph five of the petition, 
and hence denies the same. 

V. B (1) Denies the allegations contained in paragraph 
five B (1) of the petition. 

45 Denies generally and specifically each and every 
allegation contained in the petition not hereinbefore 
expressly admitted, qualified or denied. 

Wherefore, it is prayed that the petitioner’s appeal be 
denied and the Commissioner’s determination of deficiency 
be approved. 

(Signed) E. BARRETT PRETTYMAN. 

General Counsel , Bureau of Internal Revenue. 

DeWITT M. EVANS, 

Special Attorney , 

Bureau of Internal Revenue. 

Of Counsel. 
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46 United States Board of Tax Appeals. 

Algernon S. Schafer, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Edward Schafer, Petitioner, ! 

v. | 

Commissioner of Internal Revenue, Respondent. 

l 

Leonard Schafer, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 72370, 72373, 72374. Promulgated M^rch 28, 

1935. 

A partnership, in addition to its business as a dealer in 
securities, and with no relation to its customers in that 
branch of its business, made substantial purchase^ of se¬ 
curities for the purpose of resale, to any buyer, at a profit, 
upon an expected rise in the market. Neither the Relative 
amount nor the necessitv of that additional business to its 
business as such a dealer, was established. Held , respond¬ 
ent’s determination that such partnership is not a dealer in 
securities within article 105, Regulations 74, as to such ad¬ 
ditional branch of its business, and is, therefore, ^iot en¬ 
titled to inventory, at market value, the securities pur¬ 
chased in connection with that additional business ^nd car¬ 
ried in a special account, will not be disturbed. 

Eugene Untermyer, Esq., for the petitioner. 

R. W. Wilson, Esq., for the respondent. 


These consolidated proceedings seek redetermin^tion of 
income tax deficiencies, for the calendar year 192^ in the 
amount of $33,329.20 against Algernon S. Schafe^, $33,- 
423.09 against Edward Schafer, and $32,681.97 Against 
Leonard Schafer. 


3—6549a 
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During 1929 petitioners were members of the partner¬ 
ship of Schafer Bros. The disputed taxes are based upon 
their respective incomes as such parties. They assign as 
error: (1) The respondent’s determination that the part¬ 
nership of Schafer Bros, was not entitled to inventory at 
market value, securities on hand at the beginning and end 
of the year 1929, and (2) that the partnership was not en¬ 
titled to deduct, in same year, alleged bad debts aggregat¬ 
ing $2,500, resulting in a substantial increase in the net in¬ 
come each petitioner derived from the partnership. At the 
hearing, the parties limited the first issue to the sole 
47 question of whether the partnership was entitled to 
inventory securities in a so-called “Error Account” 
on the partnership books at the beginning and end of the 
year 1929. A portion of the facts has been stipulated. 

Findings of Fact. 

From 1918 to February 1932, the petitioners, residents of 
New York, were general partners with a one-third interest 
each, in the partnership of Schafer Bros., which had its 
principal office at 120 Broadway, New York City. The 
original firm of Schafer Bros, was founded in 1860 by peti¬ 
tioners’ father and, as constituted from time to time, it has 
conducted a general brokerage business in New York City. 
Since about 1865 the firm has been a member of the New 
York Stock Exchange. 

Leonard Schafer has owned a New York Stock Exchange 
seat since 1899. During the existence of the partnership 
involved in these proceedings, including 1929, Leonard 
Schafer was the floor member while the other two petition¬ 
ers were the office members. Leonard Schafer was also a 
specialist in one or two stock issues. All three petitioners 
were actively engaged in the partnership business, which, 
throughout the period from 1918 to 1932, included several 
activities in relation to securities. The partnership was a 
dealer and merchant in securities on commission and on 
margin. Such business activity comprised the execution of 
orders for purchase or sale of securities by its customers 
either on the Exchange, the Curb, or wherever the particu¬ 
lar securities were listed. From 1925 through 1929 the 
partnership participated in a great number of syndicate 
and underwriting operations. Also, as a part of its busi- 
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ness activities, but with no relation to its customers’ ac¬ 
counts nor to the execution of orders for its customdrs, the 
partnership has always, to some extent, bought apd sold 
securities for its own account. 

Beginning in 1925 or 1926 and continuing through 1929, 
the partnership traded in securities for its own account, 
much more extensively than had been its practice p^ior to 
1925. Such trading was conducted through orders executed 
by Leonard Schafer or other brokers and had no rblation 
to or connection with the accounts of the partnership’s 
customers, but were purchased in expectation of a jrise in 
the market price and for the purpose of resale, to any 
buyer, at a profit for the partnership’s own account.j Such 
securities were not purchased for investment. Siles of 
those securities were made through orders given Leonard 
Schafer or other brokers and the identity of the purchas¬ 
ers was not known. Such purchases and sales were bntered 
in the so-called “Error Account” (the name having 
48 no significance), which was just an old account car¬ 
ried on the books and used for the partnership’s own 
transactions in securities. During 1929, the partnership 
purchased 107,500 shares and sold 92,500 shares of 72 dif¬ 
ferent issues of securities, entered in the ‘ 4 Error Account.” 
The number of such securities carried at the close of 1929 
was unusually large, due to the drop in the market $nd the 
inability to sell at a profit. However, all but a cojnpara- 
tively few shares were sold during 1930. 

Prior to 1925 the partnership carried its own securities 
in the “Error Account” at cost, but beginning with that 
year, and including 1929, it has inventoried, at fair piarket 
value, the securities held for its own account at the begin¬ 
ning and end of the year. The change was made as a matter 
of business policy, but with knowledge of the effect of the 
taxing statutes. The New York Stock Exchange, since 
about 1923, has required its members to inventory securities 
for the purpose of certain Exchange questionnaire^. 

At the close of business on December 31, 1928 anti 1929, 
the partnership owned, and carried in the “Error Ac- . 
count,” the securities specified and described in Exhibits 
“B” and “C,” respectively (attached to the stipulation 
and included herein by reference), which exhibits plso set 
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forth the actual cost and the fair market value of such 
securities, totaling as follows: 

Fair market Cost over 

. Actual-cost. value. market. 

December 31, 1928. $332,982 $298,732 $34,250 

December 31, 1929. 1,527,882 981,965 545,917 

The Commissioner determined that the partnership was 
not a dealer with respect to such securities and that they 
must be carried at cost. He disallowed the use of inven¬ 
tories and increased the partnership income by the amount 
of $511,667, the difference between cost over market value 
at the beginning and the end of the year 1929. 

Harold Seaman, a boat builder, asked Edward Schafer for 
a loan of $1,000 by the firm. Schafer, having granted Seaman 
many favors, advanced the $1,000 although Seaman was not 
worth anything, Edward Schafer, acting for the firm, 
loaned Emil Kolb, a mechanic and inventor, $1,000 upon 
the latter’s request, and Schafer has been giving Kolb 
money ever since. Edward Schafer loaned $500 to one 
Reissler, a poor man in the radio business. Subsequently 
Reissler went through bankruptcy proceedings. At various 
times, including the year 1929, Schafer made several re¬ 
quests for repayment of the three loans, but all three debt¬ 
ors were insolvent and no part of the loans has ever been 
collected. 

49 Opinion. 

Leech : 

The respondent has determined that, as to the securities 
carried in the so-called “Error Account,” the Schafer Bros, 
partnership was not, during 1929, a 4 ‘dealer in securities” 
within the meaning of article 105, Regulations 74 1 promul¬ 
gated by the explicit authority of section 22 (c) of the 

1 Art. 105. /nvcntories hj/ dealer* in securities .—A dealer in securities, 
who in his books of account regularly inventories unsold securities on 
hand other— 

( a ) At cost: 

( b ) At cost or market, whichever is lower: or 

(c) At market value. 

may make his return upon the basis upon which his accounts are kept; 
provided that a description of the method employed shall be included in 
or attached to the return, that all the securities must be inventoried by 
the same method, and that such method must be adhered to in subse¬ 
quent years, unless another be authorized by the Commissioner. For the 
purpose of this rule a dealer in securities is a merchant of securities, 
whether an individual, partnership, or corporation, with an established 
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Revenue Act of 1928, 2 and was not entitled, under that 
statute and regulation, to inventory, at market, its securi¬ 
ties carried in that account in computing its incojne tax 
for that year. The first issue here involves only thb ques¬ 
tion of whether, upon this record, that determination shall 
be reversed. 

That regulation has been approved as a reasonable ap¬ 
plication of the statute. Northeastern Surety Co., 2p B. T. 
A. 297; Oil Shares, Inc., 29 B. T. A. 664. Since respond¬ 
ent^ disputed determination was the result of the exercise 
of an administrative discretion definitely committed to him 
by statute, difficult as it may be to evaluate presumptions 
for practical comparison, petitioners’ burden in overcom¬ 
ing that determination is undoubtedly heavier than that of 
overthrowing the general presumption of correctness aris¬ 
ing upon all determinations of tax liability by respondent. 
Alfred E. Ilamill, 30 B. T. A. 955; Albert Fried, 31 B. T. A. 
638; Frederic H. Brendle, 31 B. T. A. 1188. 

There can be no doubt that an individual, partnership, 
or corporation may engage, at the.same time, in mo|e than 
one distinct branch of business activities, and that one of 
those may be that of “dealer in securities.’’ Cf. Hafriman 
National Bank v. Commissioner, 43 Fed. (2<jl) 950. 
50 These separate activities may even all have to do 
with the purchase and sale of securities, but bot all 
be those of a “dealer in securities.” James B. Lowell, 
30 B. T. A. 1297; Northeastern Surety Co., supra; Frederic 
H. Brendle, supra. However, the purpose of the statute 
and the quoted regulation was to provide a means for the 
correct reflection of income resulting from a definitely lim¬ 
ited character of business. Obviously, this purpose would 

place of business, regularly engaged in the purchase of securities and their 
resale to customers; that is. one who as a merchant buys securities and 
sells them to customers with a view to the gains and profits that may be 
derived therefrom. If such business is simply a branch of the activities 
carried on by such person, the securities inventoried as here provided may 
include only those held for purposes of resale and not for investment. 
Taxpayers who buy and sell or hold securities for investment or specula¬ 
tion and not in the course of an established business, and officers of cor¬ 
porations and members of partnerships who in their individual capacities 
buy and sell securities, are not dealers in securities within the tneaning 
of this rule. 

=(c) Inventories .—Whenever in the opinion of the Commissioner] the use 
of inventories is necessary in order clearly to determine the income of 
any taxpayer, inventories shall be taken by such taxpayer upon such basis 
as the Commissioner, with the approval of the Secretary, may prescribe 
as conforming as nearly as may be to the best accounting practic^ in the 
trade or business and as most clearly reflecting the income. 
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not be furthered by permitting the use of this privileged 
method of tax computation to income from business activi¬ 
ties which are not within the controlling regulation in ques¬ 
tion. The fact that a taxpayer may be a statutory dealer 
in securities as to some of its activities, does not, alone, 
entitle him to return income from its other and different 
activities, computed by that privileged method. 

This record does not disclose that the activities of the 
Schafer Bros, firm, reflected in the “Error Account,” were 
essential to its business as a 4 ‘dealer in securities.” The 
ratio of those activities to the entire partnership business 
is not shown. However, it does appear that those activities 
were quite substantial. Certainly, at least, in such circum¬ 
stances, the partnership is entitled to inventory only those 
securities purchased in its business or branch of business 
of dealing in securities as defined by the regulation. That 
regulation, itself, provides for such a segregation and dif¬ 
ferent treatment for tax purposes of the income from sepa¬ 
rate branches of a business. Cf. Harriman National Bank 
v. Commissioner , supra. 

The testimony in these proceedings is very clear and posi¬ 
tive as to the purpose and character of the transactions 
covering the securities carried in the “Error Account.” 
During the year 1929, the partnership purchased those se¬ 
curities through orders executed by Leonard Schafer, or 
other brokers on any exchange on which the desired securi¬ 
ties were listed. If the market price went up, those securi¬ 
ties were sold through the execution of orders given to 
Leonard Schafer or other brokers. The identity of the pur¬ 
chasers of such securities was not known to the members 
of the partnership. The purchase and sale of securities in 
the “Error Account” had no relation to the partnership’s 
customers’ accounts or connection with the execution of 
orders given by its regular customers. They were pur¬ 
chased solely in expectation of a rise in the market, for the 
partnership’s own account for resale, to any buyer, at a 
profit. 

The meaning of “dealer in securities,” as defined in the 
controlling regulation, has been considered many times by 
the courts, and this Board. It is limited to one who, as a 
merchant, buys and sells securities to customers for the 
profit thereon. 
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It is unnecessary here to attempt an abstract description 
of what this definition includes, since it is clefir that 
51 the transactions of the partnership, recorded in the 
44 Error Account,” were not within its boundaries. 

i 

Thus, except for customers in the sense that any specula¬ 
tor must have someone to whom he sells, which is not suf¬ 
ficient to bring the partnership within the regulation, it is 
not shown that as to the securities carried in the 4 4 Error 
Account,” the partnership had customers —an essential 
requisite of the controlling definition. Albert Fried, supra. 
The stocks in dispute were purchased for the firm’s own 
account solely in expectation of a rise in the market, for 
sale to anyone at a profit, 4 4 as distinguished from a pur¬ 
chase to create a stock of securities to take care of future 
buying orders in excess of selling orders.” Frederic H. 
Brendle, supra. So far as this record discloses, as to this 
branch of the partnership business, it was apparently a 
speculator and not a 44 dealer” within the regulation. Ad¬ 
irondack Securities Corporation, 23 B. T. A. 61; Oil Shares, 
Inc., supra. 

It is contended for petitioners further that, inasmuch as 
the partnership has followed the practice of inventorying 
its securities at market in determining its income, since 
1925, it should be permitted, as a matter of course, to fol¬ 
low the same practice for the year 1929, here involved. 
Important as is the evidence of such prior practice of the 
partnership (Alfred E. Hamill, supra), it cannot be and is 
not controlling here, since we are concerned directlv with onlv 
the year 1929. Even if the relevant facts pertaining to the 
securities carried in the 44 Error Account” in those prior 
years were similar to the facts appearing here as to 1929, 
and the respondent approved the partnership’s retur^L of in¬ 
come therefrom as a 44 dealer in securities,” that approval 
certainly does not constitute more than a determination for 
those earlier years. It does not foreclose a change in such 
determination as to 1929. To do so would permit the per¬ 
petuation of an error, a result not only repugnant to com¬ 
mon sense, but certainly not within the clear intent of the 
statute. Cf. Smith Paper Co., 31 B. T. A. 28; W. C. Mitchell 
Co., 27 B. T. A. 645. 

Petitioners argue also that the partnership used the in¬ 
ventory method in reporting income for 1929. There was 
oral testimony to that effect. But the partnership return 


40 A. S. SCHAFER, ET AL. VS. G. T. HELVERING, COM. 

for that year, admitted in evidence as such, without objec¬ 
tion, does not corroborate that contention. Nothing ap¬ 
pears in that return after the titles “Inventory at beginning 
of year” and “Less inventory at end of year.” Nor does 
the record disclose that either in that return or attached 
thereto was there a description of the method or basis upon 
which the questioned accounts of the partnership were kept. 
This is also fatal to the inventory privilege for the part¬ 
nership. William W. Vaughan , 31 B. T. A. 548. 

52 In any event, petitioners have not sustained their 
burden of establishing error in respondent’s deter¬ 
mination that the partnership of Schafer Bros, was not a 
“dealer in securities” in reference to the “Error Account” 
within the meaning of the regulation. Nor have they shown 
its compliance with the conditions, provided in that regula¬ 
tion, precedent to i the right to inventory securities carried 
in that account in determining income for the year 1929. 

As to the second issue, involving the deductibility of cer¬ 
tain alleged bad debts, the facts are insufficient to support 
a reasonable determination that the debts actually became 
worthless during 1929. The record indicates that the debts 
became worthless at the time the loans were made. Their 
deduction in computing taxable income for 1929 was prop¬ 
erly denied. Eckert v. Burnet , 283 U. S. 140; Avery v. 
Commissioner , 22 Fed. (2d) 6; Paul Pryibil , 31 B. T. A. 
164; J. Edgar Davidson et al., Executors , 26 B. T. A. 754. 

The respondent’s determination is approved. 

Review by the Board. 

Decision will be entered for respondent. 

53 United States Board of Tax Appeals, Washington. 

Docket No. 72370. 

Algernon S. Schafer, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 28, 1935, it is ordered 
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and decided: That there is a deficiency of $33,329.20 for 
the calendar year 1929. 

Enter. 

(Signed) EUGENE BLACK,! 

Member. 

[Seal U. S. Board of Tax Appeals.] 

Entered Mar. 30, 1935. j 

54 United States Board of Tax Appeals, Washington. 

Docket No. 72373. 

Edward Schafer, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set] forth 
in its report promulgated March 28, 1935, it is ordered 
and decided: That there is a deficiency of $33,423.09 for 
the calendar vear 1929. 

Enter. 

(Signed) EUGENE BLACK, 

Member. 

[Seal U. S. Board of Tax Appeals.] 

Entered Mar. 30, 1935. 

55’ United States Board of Tax Appeals, Washington. 

Docket No. 72374. 

Leonard Schafer, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 28, 1935, it is ordered 
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and decided: That there is a deficiency of $32,681.97 for 
the calendar year 1929. 

Enter. 

(Signed) ' EUGENE BLACK, 

Member. 

[Seal U. S. Board of Tax Appeals.] 

Entered Mar. 30, 1935. 

56 [Stamp:] United States Board of Tax Appeals. 
Filed Jun. 21, 1935. 

United States Board of Tax Appeals. 

Docket Nos. 72370, 72373, 72374. 
(Consolidated Proceeding.) 

Algernon S. Schafer, Edward Schafer, and Leonard 

Schafer, Petitioners, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation Regarding Jurisdiction on Review. 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in 
the above entitled cause, which has been duly consolidated 
by order of said Board, may be reviewed by the Court of 
Appeals of the District of Columbia. This agreement is 
made and filed pursuant to Section 1002 (d) of the Revenue 
Act of 1926, as amended by Section 519 (a) of the Revenue 
Act of 1934. 

ALGERNON S. SCHAFER, 
EDWARD SCHAFER, 

LEONARD SCHAFER, 

P p ’hg fw) Pv Q 

I By EUGENE UNTERMYER, 

Their Attorney. 
GUY T. HELYERING, 

Commissioner of Internal Revenue, 

Respondent, 

\ By FRANK J. WIDEMAN, 

Assistant Attorney General. 
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57 Filed June 21, 1935. 

United States Board of Tax Appeals. 

Docket Nos. 72370, 72373, 72374. j 
(Consolidated Proceeding.) 

Algernon S. Schafer, Edward Schafer, and Leonard 

Schafer, Petitioners, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioners, Algernon S. Schafer, Edward Slehafer 
and Leonard Schafer, respectfully show: 


Jurisdiction for Review . 

This is a proceeding pursuant to the provisions Sec¬ 
tion 1001 of the Revenue Act of 1926, as amended by Sec¬ 
tion 1101 of the Revenue Act of 1932, for review by the 
Court of Appeals of the District of Columbia of a decision 
of the United States Board of Tax Appeals entered 
58 on the 28th day of March, 1935, and redetermining a 
deficiency of income taxes for the calendar year 
1929 against your petitioner Algernon S. Schafer, jn the 
amount of $33,329.20, your petitioner Edward Schafer in 
the amount of $33,423.09, and your petitioner Leonard 
Schafer in the amount of $32,681.97. I 

Each of your petitioners at the time of filing thid peti¬ 
tion is, and for considerable time prior thereto was, a citi¬ 
zen of the LTnited States and an inhabitant of the City of 
New York, State of New York. 

By order of the Board, the three proceedings wer^ con¬ 
solidated, and the appeal will be prosecuted on the same 
record. 

On the 28th day of May, 1935, counsel for petitioners 
and counsel for respondent entered into an agreement 
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under and pursuant to the provisions of Section 1002 (d) 
of the Revenue Act of 1926, as amended by Section 519 (a) 
of the Revenue Act of 1934, that the decision of the United 
States Board of Tax Appeals in said consolidated proceed¬ 
ing should be reviewed by the Court of Appeals of the Dis¬ 
trict of Columbia. 

59 II. 

Nature of Controversv. 

The controversy in these cases before the United States 
Board of Tax Appeals, so far as pertinent, concerns the re¬ 
fusal of the Respondent, the Commissioner of Internal 
Revenue, in computing and determining the taxable net in¬ 
come of each of your petitioners for the year 1929, to com¬ 
pute and determine the amount to be included therein as 
income derived from Schafer Brothers, a copartnership 
(herein sometimes called “firm” or “partnership”), and 
which represented the distributable share of each of your 
petitioners of the income of said partnership, by inventory¬ 
ing securities owned by said partnership on January 1, 
1929, and December 31, 1929, at the fair market value 
thereof, pursuant to the provisions of Section 22(c) of the 
Revenue Act of 1928. 

As a result of the action of said Respondent in refusing 
to compute and determine the income of said partnership 
by use of inventories of the securities owned by it in 1929, 
and as a result of the decision herein bv which said action 
of respondent was approved, the taxable net income for 
the year 1929 of each of your petitioners, each of whom 
had a one-third interest in said partnership was, errone¬ 
ously, substantially increased. 

60 The firm of Schafer Brothers was founded many 
years ago by the father of the petitioners, and the 

present partnership was formed in 1918. For many years 
prior thereto, said firm was a member of the New York 
Stock Exchange and, between 1918 and 1932, had a suite 
of offices and an established place of business at No. 120 
Broadway, Borough of Manhattan, City of New York, and 
during the year 1929 and for many years prior thereto each 
of your petitioners was actively engaged in the conduct of 
its business. 
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During the year 1929 and for many years prior thereto, 
the firm engaged actively in the business of buying and! sell¬ 
ing securities for resale to customers, including underwrit¬ 
ings and syndicate operations, in buying and selling securi¬ 
ties for the account of the firm, and executing orders for 
customers to buy and sell on commission. 

Transactions in securities for the account of the firm 
were handled through an account entitled “Error Ac¬ 
count’’ and during the year 1929 transactions in sai(I ac¬ 
count constituted a substantial portion of the firm’s [busi¬ 
ness. 

At the beginning and end of the vear 1929 the firm oivned 
securities none of which were purchased for investment and 
all of which were inventoried on its books at their fair mar¬ 
ket value as at the beginning and end of 1929, respectively. 
The Respondent has compelled the firm to restate 

61 said securities at cost. Substantially all of the se¬ 
curities so owned on January 1, 1929, were sold dur¬ 
ing that year, and substantially all of the securities owned 
on December 31, 1929, were sold during 1930. 

The respondent and the petitioners have stipulated that 
the values shown on the books and reflected in the ta[x re¬ 
turn of the partnership for the year 1929 were thfe re¬ 
spective fair market values thereof on January 1st, 1929, 
and December 31st, 1929, respectively. 

By the rules and regulations of the New York Stock Ex¬ 
change adopted in about 1923, the partnership has, in each 
year commencing in 1925 and including the calendar year 
1929, inventoried securities owned by said partnership at 
their fair market values, which values are reflected qn its 
books. During the same years, the partnership had de¬ 
termined its taxable income upon the inventory of values 
so arrived at at the beginning and end of each taxable ^ear, 
and has reflected such values in the tax returns of the part¬ 
nership and in the individual tax returns of the petitioners. 

At all times up to the year 1929, respondent accepted and 
approved the partnership returns and corresponding in¬ 
dividual returns for the partners on the basis of th|e in¬ 
ventories of securities owned by the partnership and re¬ 
flected in said returns, and in 1929, for the first 

62 time, the Respondent compelled the partnership to 
apply the factor of cost to the securities owned by 

it at the beginning and end of that year. 
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During 1929 arid for many years prior thereto, the fiscal 
year of the partnership and of your petitioners was the 
calendar year, and petitioners were the only partners in 
the firm. 

On appeal to the United States Board of Tax Appeals, 
the final administrative agency of the executive branch of 
the Government, said Board affirmed the action of Respond¬ 
ent in refusing* to determine the income for the year 1929 
of the firm (and the resultant income of each of your peti¬ 
tioners) upon the basis of inventories of its securities at 
their fair market values, and declined to permit the use of 
inventories. 

The question is whether the determination of the Board 
and the course of action pursued by respondent was proper 
under the law and the evidence, and whether or not ma¬ 
terial evidence offered by petitioners was properly excluded 
by the Board. 

III. 

Assignments of Error. 

Your petitioners believe and aver that errors were com¬ 
mitted by the United States Board of Tax Appeals to peti¬ 
tioners’ damage and prejudice, as shown by the following 
assignments of error: 

63 • 1. The Board erred in holding that the respond¬ 

ent did' not err in refusing to determine the dis¬ 
tributable income of said partnership upon the basis of 
inventorying the securities owned by said partnership at 
the beginning and end of 1929 at the market value thereof. 

2. The Board erred in failing to determine that the re¬ 
spondent should have applied the inventory method of 
determining the value of securities owned by said partner¬ 
ship at the beginning and end of 1929, in order clearly to 
determine the distributable taxable income of said part¬ 
nership, and the corresponding income taxable to the peti¬ 
tioners. 

3. The Board erred in refusing to hold that the partner¬ 
ship was, during the year 1929, a dealer in securities pur¬ 
chased and sold for the account of the partnership, includ¬ 
ing the securities owned by it at the beginning and at the 
end of said taxable year. 
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4. The Board erred in failing to hold that the us^ of in¬ 
ventories was necessary with respect to securities! owned 
by the partnership at the beginning and end of tile year 
1929 in order clearly to determine the income of thje part¬ 
nership and the corresponding distributable incomej of the 
petitioners. 

64 5. The Board erred in failing to hold that tlije part¬ 
nership was justified in inventorying securities 

owned by it at the beginning and end of the year ^.929 in 
accordance with the statutes in such case macje and 
provided and in reliance upon previous rulings of the Re¬ 
spondent that the use of such practice was lawful and 
proper. | 

6. The Board erred in rejecting evidence tending to 
establish that the taxable income of the partnership 4nd the 
resulting Federal income taxes of the petitioners in| years 
previous to 1929 was greater because of the firm’s prac¬ 
tice of inventorying its securities, than such taxes would 
have been had such securities so owned by the partnership 
at the beginning and end of such taxable years been taken 
up at cost. 

7. The Board erred in its determination that the partner¬ 
ship return filed for the calendar year 1929 did not describe 
the method and basis upon which the securities owiied by 
the partnership at the beginning and end of said calendar 
year were inventoried. 

8. The Board erred in refusing to hold that the evidence 
presented and the facts and circumstances disclosed iby the 
record overcame Respondent’s determination whereby he 
refused to permit the use of inventories with respect to 
securities owned by the partnership at the beginning and 

end of 1929. | 

65 9. The Board erred in refusing to hold that the 
nature of the business of said partnership compelled 

the use of inventories with respect to securities owned by 
the partnership at the beginning and end of 1929. 

10. The Board erred in disregarding the effect o|f the 
rules and regulations of the New York Stock Exchange, 
of which said partnership was a member and by which rules 
and regulations said partnership was consequently bound. 

11. The Board erred in refusing to find that the stipula¬ 
tion between the parties to said proceeding respecting the 
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fair market value of the securities owned by said partner¬ 
ship at the beginning and end of 1929 complied with the 
regulations of the respondent. 

12. The Board erred in disregarding the effect of said 
firm’s right, under the exceptions contained in Section 
118 of the Revenue Act of 1928, to sell and repurchase 
securities owned by it within thirty days and to deduct any 
resulting losses, and that said firm refrained from exercis¬ 
ing such rightful privilege in reliance upon previous rul¬ 
ings of respondent permitting it to inventory securities 
owned by it at the beginning and end of the calendar 
year 1929. 

66 13. The Board erred in disregarding the evidence 
that said partnership refrained from exercising its 

rights to sell and repurchase, during the year 1929, the 
securities owned by it at the end of 1929 and to deduct 
losses resulting from such sales, as permitted by Section 
118 of the Revenue Act of 1928. 

14. The ruling and determination of the respondent and 
the holding and decision of the Board herein impair the 
constitutional rights of the petitioners and violate the pro¬ 
visions of the Constitution of the United States, thereunto 
made and provided. 

15. The Board erred in refusing to hold that the dis¬ 
tributable income of the partnership for the calendar year 
1929 should be computed on the basis of inventorying 
securities owned by said partnership at the beginning and 
end of said taxable year, and that the income of the peti¬ 
tioners, as members of said partnership, should be rede¬ 
termined accordingly. 

16. The Board erred in entering its decision of redeter¬ 
mination that the petitioner Algernon S. Shafer owes a 
deficiencv of income taxes for the calendar year 1929 of 
$33,329.20. 

17. The Board erred in entering its decision of 

67 redetermination that the petitioner Edward Schafer 
owes a deficiency of income taxes for the calendar 

year 1929 of $33,423.09. 

18. The Board erred in entering its decision of redeter¬ 
mination that the petitioner Leonard Schafer owes a defi¬ 
ciencv of income taxes for the calendar vear 1929 of 
$32,681.97. 
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Wherefore, your petitioners pray that the decision of 
the Board of Tax Appeals entered herein be reviewed and 
reversed by this Honorable Court insofar as it relates to 
the refusal to compute and determine the distributable 
income of said petitioners from the partnership of Schafer 
Brothers and their corresponding tax liability for t}ie cal¬ 
endar year 1929 upon the basis of inventorying securities 
owned by said partnership at the beginning and end of the 
calendar year 1929 at the fair market value thereof, as 
stipulated in said proceedings, and for such other and 
further relief as the Court may deem meet and proper in 
the premises. 

ALGERNON S. SCHAFER, 
EDWARD SCHAFER, 

LEONARD SCHAFER, 

Petitioners. 


68 State of New York, 

County of New York , ss: 

Eugene Untermyer, being duly sworn, deposes anH says 
that he is the attorney for the petitioners above named, 
that he knows the contents of the foregoing petitio^i, that 
to the best of his knowledge and belief the statements 
therein are true, and that the assignments of error aife well 
taken and intended to be argued. 

EUGENE UNTERMYER. 

Subscribed and sworn to before me this 6 day of June, 
1935. 

ROBERT GOLDSTEIN, 

Notary Public. 

New York Co., Clk’s. No. 108. New York County Regis¬ 
ter’s No. 66290. 

Commission expires March 30, 1936. 


4—6549a 
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69 [Stamp:] United States Board of Tax Appeals. 
Filed Jun. 21, 1935. 

United States Board of Tax Appeals. 

Docket Nos. 72370, 72373, 72374. Consolidated Proceeding. 

Algernon S. Schafer, Edward Schafer, and Leonard 

Schafer, Petitioners, 


vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing Petition for Review. 

To Robert H. Jackson, Esq., 

Assistant General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

Please take notice, and you are hereby notified, that the 
petitioners on the 21st day of June, 1935, will file with the 
Clerk of the United States Board of Tax Appeals, at Wash¬ 
ington, D. C., a petition for review by the Court of Ap¬ 
peals of the District of Columbia, of the decision of the 
Board heretofore rendered in the above-entitled case. 

A copy of said petition for review and assignment of 
errors as filed is hereto attached and served upon you. 

Dated June 21st, 1935. 

Respectfully, 

EUGENE UNTERMYER, 

Attorney for Petitioners, 

30 Pine Street, New York City. 

716 Investment Building, Washington, D. C. 

Personal service of the foregoing notice, together with 
a copy of petition for review and assignment of errors 
mentioned therein, is hereby admitted this 21st day of 
June, 1935. 

ROBERT H. JACKSON, 

Assistant General Counsel, Bureau of 
i Internal Revenue. 
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70 [Stamp:] United States Board of Tax Aj: 
Lodged Aug. 6, 1935. 

[Stamp:] United States Board of Tax Appeals. Filed 
Aug. 7, 1935. 

United States Board of Tax Appeals. 

Docket Nos. 72370, 72373, 72374. Consolidated Proceeding. 

Algernon S. Schafer, Edward Schafer, and Leonard 

Schafer, Petitioners, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Statement of Evidence. 

The above proceedings came on for hearing at New York, 
New York, before Hon. J. Russell Leech, Member of the 
United States Board of Tax Appeals, on the 28th day of 
February, 1934, there being present the petitioners and 
respondent, by their respective counsel. 

Before the hearing, the parties, through their respec¬ 
tive counsel, entered into and filed at the hearing stipula¬ 
tions respecting certain facts in the case, which read as 
follows: 

(Filed Feb. 28, 1934.) 

United States Board of Tax Appeals. 

Docket No. 72373. 

Edward Schafer, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

It is hereby stipulated and agreed by the petitioner, Ed¬ 
ward Schafer (hereinafter sometimes called “ Tax- 

71 payer”), and the Commissioner of Internal Revenue 
(hereinafter sometimes called ‘‘Respondent”), by 

their respective attorneys, that the following facts are true: 

1. Petitioner is an individual whose post office address 
is 1 Wall Street, in the Borough of Manhattan, City cjf New 
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York, and during the calendar year 1929 was a partner in 
the general partnership of Schafer Brothers (hereinafter 
sometimes called “Partnership”), then with principal 
offices and place of business at 20 Broadway, in the Borough 
of Manhattan, City of New York. The Partnership was 
formed in 1918. 

2. The notice of deficiency, a copy of which is annexed to 
the petition herein as Exhibit “A”, was mailed to the Tax¬ 
payer under date of March 21, 1933. 

3. The petition herein, verified May 17, 1933, was filed 
with this Board on May 20, 1933. 

4. The tax in dispute is income tax for the calender year 
1929 and is in the amount of $33,423.09. 

5. The Partnership, from in or about the year 1918 up to 
February 1, 1932, consisted of the Taxpayer and his two 
brothers, Leonard Schafer and Algernon S. Schafer, all of 
whom were general partners. The original firm of Schafer 
Brothers was founded by the father of said partners in or 
about the year 1860 and said partnership, as from time tq 
time constituted, was at all times since its formation doing 
business in the City of New York. 

6. The firm of Schafer Brothers since long prior to the 

year 1913, has been and at all times mentioned in this 
72 stipulation was a member of the New York Stock 
Exchange. 

7. At all times mentioned in this stipulation, the Partner¬ 
ship has had a suite of offices and established place of busi¬ 
ness in the City of New York. 

8. Since the year 1899, Leonard Schafer aforesaid had 
owned a seat on the New York Stock Exchange and at all 
times since the formation of the Partnership in 1918 and 
up to February 1, 1932, said Leonard Schafer was the floor 
member of the Partnership and the two remaining partners, 
including the Taxpayer, were its office members, both ac¬ 
tively engaged in the conduct of the business. 

9. During substantially all of the time since its forma¬ 
tion in 1918 mentioned in this stipulation, the Partnership, 
in the course of its business, bought and sold securities, 
both those listed in the New York Stock Exchange and other 
securities, for its own account. The transactions were in 
most part handled through said Leonard Schafer, the floor 
member of the Partnership, but at times through other 
brokers. Said branch of its business was conducted under 
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numerous separate accounts that appear on its books, 
frequently arbitrarily named and numbered, including 
therein an account entitled “Error Account.’’ 

10. During the year 1929, the Partnership, in the general 
course of its business, engaged in extensive purchases 
and sales of securities in its various trading accounts, in¬ 
cluding the Error Account. 

11. At the close of business on December 31, 1928, the 
Partnership owned the securities specified and de- 

73 scribed in Exhibit “B” to this stipulation, wlpuch is 
hereby made a part hereof. Said securitie^ were 
carried in the Error Account. The first column of figures 
in said Exhibit “B” shows the fair market value o|f each 
item of said securities on said date; the second column of 
figures in said Exhibit “B” shows the cost to the Partner¬ 
ship of each such item. 

12. At the close of business on December 31, 1929, the 
Partnership owned the securities specified and described in 
Exhibit “C” to this stipulation, which is hereby njade a 
part hereof. Said securities were carried in the jError 
Account. The first column of figures in said Exhibit “C” 
shows the fair market value of each item of said securities 
on December 31, 1929; the second column of figures in said 
Exhibit “C” shows the cost to the Partnership of each such 
item. 

13. All facts set forth in this stipulation or in atiy ex¬ 
hibit thereto are competent evidence in this proceeding, but 
nothing herein contained shall preclude either part^ from 
objecting to any one or more statements of fact herein con¬ 
tained on the ground of irrelevancy or immateriality. 

14. Each of the parties to this stipulation reserves the 
right to introduce additional evidence not inconsistent with 
this stipulation. 

Dated, New York, February 14, 1934. 

i 

EUGENE UNTERMYER, 

Attorney for Petitioner. 

E. BARRETT PRETTYMAN, 

Attorney for Respondent. 
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74 


Exhibit “B”. 


Inventory as at December 31, 1928. 


Quantity. Security. Fair Market Value. 

1,000 South American Gold. S3,000.00 

500 N. Y. Transportation. 22,500.00 

38 Tidal Osage. 532.00 

300 Woodworth Pfd. 11,700.00 

1,500 Fansteel Products. 18,000.00 

200 National Radiator. 3,000.00 

2,000 General Baking. 20,000.00 

3,000 Remington Rand. 90,000.00 

3,000 Brown Boverie. 48,000.00 

3,200 Universal Pipe. 64,000.00 

2,000 C. M. W. 18,000.00 


$298,732.00 


Net increase of cost over market 
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Exhibit “C”. 


Inventory as at December 31, 1929. 


Quantity. Security. Fair Market Value. 

1,000 South American Gold. SI, 500.00 

500 N. Y. Transportation. 10,000.00 

38 Tidal Osage. 190.00 

200 National Radiator. 300.00 

300 National Radiator. 600.00 1 

3,200 Universal Pipe. 9,600.00 

800 Universal Pipe. 2,400.00 

2,000 General Baking. 7,500.00 

400 Rutland Preferred. 24,000.00 

300 I ntemational Cement. 16,800.00 

1,000 Warner. 20,000.00 

2,000 Northern Pacific. 169,000.00 

2,000 Electric Boat. 9,500.00 

2.500 Alleghany Corp. 57,500.00 

100 Niagra Hudson. 1,150.00 

1,000 Radio. 41,250.00 

1,000 Consolidated Gas. 94,000.00 

2,000 Shattuck. 72,000.00 

2,000 Murray Corp. 37,000.00 

500 United Corporation. 14,625.00 

1,000 International Combustion. 5,750.00 

500 Chry sler. 17,500.00 

500 Eastman-Kodak. 87,000.00 

500 New York Dock. 17,500.00 

1.500 Phila. and Reading Coal. 18,000.00 

2,100 Oppenheim Collins. 94,000.00 

1,000 Lehman Corp. 73,000.00 

1,000 St. Paul Preferred. 41,500.00 

400 Alleghany Preferred. 38,200.00 


$981,965.00 


Net increase of cost over market, 12/31/28 
Net difference—held taxable. 


Actual Cost. 

$3,000.00 

22,500.00 

532.00 

7,500.00 

29.712.50 
6,125.00 

29.862.50 
87,300.00 
49,525.00 
79,550.00 
17,375.00 


$332,9S2.00 

S34,250.00 


Actual Cost 

$3,000.00 

22,500.00 

532.00 

6,125.00 

2 , 100.00 

79,550.00 

7,200.00 

29.862.50 
27,600.00 
23,750.00 
34,825.00 

221,987.50 

19.837.50 
130,000.00 

2,637.50 

98.187.50 
156,250.00 
123,850.00 

70,000.00 

26,500.00 

38,275.00 

28,082.50 

95,250.00 

17,500.00 

17,500.00 

96,600.00 

69,000.00 

42,000.00 

37,800.00 


S545,917.00 

$34,250.00 

$511,667.00 
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76 (Filed Feb. 28, 1934.) 

United States Board of Tax Appeals. 

Docket No. 72370. 

Algernon S. Schafer, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

It is hereby stipulated and agreed by the petitioner, 
Algernon S. Schafer (herein sometimes called “Taxpay¬ 
er”), and the Commissioner of Internal Revenue (here¬ 
after sometimes called “Respondent”), by their respective 
attorneys, that the facts stipulated in the case of Edward 
Schafer against Commissioner of Internal Revenue 
(Docket No. 72373) shall stand as and for the facts stipu¬ 
lated in this proceeding, and that each and all of the provi¬ 
sions of said stipulation shall apply to this proceeding, save 
and except that the first sentence of Paragraph “5”, for 
the purpose of this proceeding, shall read as follows: 

4 4 The Partnership, from in or about the year 1918 up to 
February 1, 1932, consisted of the Taxpayer and h^s two 
brothers, Leonard Schafer and Edward Schafer, all of 
whom were general partners.’’ 

and that the tax in dispute set forth in Paragraph “4”, 
shall be changed to $33,329.20. 

It is further stipulated that Exhibit “B” and “C” of 
said stipulation stand as and for Exhibits “B” and “C” 
to this stipulation. 

Dated, New York, February 14, 1934. 

EUGENE UNTERMYER, 

Attorney for Petitioner. 

E. BARRETT PRETTYMAN, 

Attorney for Respondent. 
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77 (Filed Feb. 28, 1934.) 

United States Board of Tax Appeals. 

Docket No. 72374. 

Leonard Schafer, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

It is hereby stipulated and agreed between the Petitioner, 
Leonard Schafer (hereinafter sometimes called 4 ‘ Tax¬ 
payer” ) and the Commissioner of Internal Revenue (here¬ 
inafter sometimes called “Respondent”)* by their respec¬ 
tive attorneys, that the facts stipulated in the case of Ed¬ 
ward Schafer against Commissioner of Internal Revenue 
(Docket No. 72373) shall stand as and for the facts stipu¬ 
lated in this proceeding, and that each and all the provi¬ 
sions of said stipulation shall apply to this proceeding, save 
and except: 

1. That the address “1 Wall Street”, appearing in Para¬ 
graph “1,” shall be changed to “50 Broadway”. 

2. That the first sentence of Paragraph “5”, for the 
purpose of this proceeding, shall read as follows: 

“The partnership, from in or about the year 1918 up to 
February 1, 1932, consisted of the Taxpayer and his two 
brothers, Edward Schafer and Algernon S. Schafer, all of 
whom were general partners.” 

3. That Paragraph “8”, for the purpose of this proceed¬ 
ing, shall read as follows: 

“8. Since the year 1899, the Petitioner had owned a seat 
on the New York Stock Exchange and at all times since the 
formation of the Partnership in 1918 and up to February 
1,1932, the Petitioner was the floor member of the Partner¬ 
ship, and the two remaining partners were its office mem¬ 
bers both actively engaged in the conduct of its business.” 

78 4. That the words “said Leonard Schafer”, ap¬ 
pearing in Paragraph “9”, shall be changed to 

“Petitioner.” 
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5. That the tax in dispute, set forth in Paragraph “4”, 
shall be changed to $32,681.97. 

It is further stipulated that Exhibits “B” and “C” to 
said stipulation shall stand as and for Exhibits “B” and 
“C” to this stipulation. 

Dated New York, February 14, 1934. 

EUGENE UNTERMYER, 

Attorney for Petitioner. 

E. BARRETT PRETTYMANL 

Attorney for Respondent. 

79 There follows herewith a statement in narrative 
form of the evidence adduced at the hearing in the 

above entitled cause which in addition to the aforesaid stip¬ 
ulations of fact, is considered material for a review} of the 
decision entered herein by the United States Board [of Tax 
Appeals under the assignments of error set forth jn peti¬ 
tioners ’ petition to the Court of Appeals of the District of 
Columbia: 

William F. Cornell, called as a witness by the petitioners, 
testified that, he had been connected w r ith Schafer Brothers 
for 26 or 27 years and had been employed by the present 
firm since its inception in 1918. Since that time he hfad had 
supervision over the books of the partnership. 

Since the formation of the present partnership, in 1918, 
until about 1925 the business comprised the execution of 
orders for customers, the execution of orders on the Ex¬ 
change for brokers, participation in the issue of securities, 
and dealing in securities for the account of the firm. 

Trading or dealing in securities for the firm’s Account 
was practically all recorded in an account more or less ar¬ 
bitrarily described as the “Error Account.” 

About 1925 or 1926, the firm enlarged its policy pf deal¬ 
ing in securities and participating in syndicates and partici¬ 
pations. 

There was introduced in evidence, as Petitioners’ Exhibit 
1, hereto annexed, a schedule representing various securi¬ 
ties in which the firm had an interest, by way either of 
participations or syndicates, from 1926 to and including 
1929. I 

80 Until the end of 1924, securities owned by tljLe part¬ 
nership at the end of the year were taken upjat cost 
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on its books. Beginning at the end of 1924 and since that 
time, under the instructions of Mr. Edward Schafer, one 
of the petitioners and a partner in the firm, securities 
owned by the partnership were inventoried on the books at 
market value. Up to 1926 they were inventoried once a 
year, at the end of the calendar year. From 1926 on, the 
securities in the individual accounts, including the “ Error 
Account,” were inventoried monthly. Over that entire 
period, including 1929, the fiscal year of the partnership 
was the calendar year. 

At the end of 1929, the firm had on hand a greater amount 
of securities than in prior years, partly because of the drop 
in the market which had made it impossible to sell them out 
to advantage. 

No investment accounts were carried in the books of the 
partnership, it being its practice to show all investments in 
the personal accounts of the members of the firm. Invest¬ 
ments so carried were in every instance carried at cost to 
the particular member of the partnership. 

The witness had by request caused the books to be ex¬ 
amined to ascertain whether the inventorying of securities 
owned by the partnership at the beginning and end of those 
years would have! increased or decreased the distributable 
income of the partnership for prior years over the amount 
of such income had the securities been carried at cost. For 
1928, the inventorying of securities at market de- 
81 creased the amount of distributable income; for 1927, 
the amount of distributable income was increased by 
reason of inventorying at market the securities so owned 
by the partnership, in lieu of carrying them at cost. 

And thereupon counsel for petitioners propounded the 
following question: 

“Q. Then, just state how much the income of the partner¬ 
ship was increased as a result of the inventorying of securi¬ 
ties in 1927.” 

to which question counsel for respondent objected on the 
ground that the answer called for by the question was im¬ 
material. The objection was sustained, whereupon counsel 
for petitioners noted an exception, which was allowed. 

The witness testified that he had computed the amount of 
additional Federal income tax paid in 1927 by the three 
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partners, the petitioners herein, as a result of having in¬ 
ventoried securities in that year instead of taking tjhem at 
cost. 

Counsel for petitioners propounded the following ques¬ 
tions : j 

“Q. Will you state what the amount of this additional 
tax was ? 7 7 


to which question counsel for respondent objected on the 
ground that the answer called for by the question \tns im¬ 
material. The objection was sustained, whereupon counsel 
for petitioners noted an exception, which was allowed. 

Counsel for petitioners then propounded the following 
question: 

“Q. In inventorying securities, as the partnership did, 
did the partnership rely on the ruling made in aboi|it 1922 
as respects the right of a trader in securities to inventory 
them?” 


82 to which question counsel for respondent objected 
“as calling for a conclusion.” The objection was 
overruled, and exception noted. 

The said ruling referred to in the question above quoted 
had previously been brought to the attention of the fitness, 
and marked “Petitioners 7 Exhibit 2 for Identification”, 
and is hereto annexed. 

The witness further testified that it was essential for 
the partnership to inventory its securities in its trad¬ 
ing accounts in order to get a true picture of their profit 
and loss at the end of the year. 

Mr. Leonard Schafer, one of the petitioners and a partner 
of the firm, was a member of the New York Stock Exchange. 
He was a specialist in certain securities. A specialist re¬ 
ceives from other brokers on the Exchange orders d,t fixed 
prices (viz., other than at market), for which the specialist 
keeps orders to buy and sell on his “Specialist Book” at 
the various limits at which they are placed. 

The securities in the “Error Account, 77 which are listed 
in Exhibits B and C of the stipulation, were not purchased 
for investment but were purchased for the firm’s Recount 
with the idea of making a profit. 

The witness further testified that participation in the 
syndicates with respect to the securities shown in Exhibit 
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1 would probably imply that the firm had a financial re¬ 
sponsibility for a portion of the issue of such securities, 
and that in selling the same they had agreed to take a cer¬ 
tain number of shares at the issue price. 

83 Petitioners offered in evidence a sheet showing 
the securities in the ‘ 4 Error Account” for the years 

1927 and 1928, the prices at which they were sold, the prices 
at which they were inventoried, and the cost. Said sheet 
also showed the difference in profits as a result of inven¬ 
torying those securities in said two years. Objection to 
the introduction of said sheet as being immaterial was sus¬ 
tained, exception noted, and allowed, and the sheet marked 
as Petitioners’ Exhibit 3 for Identification, hereto annexed. 

The securities in the “Error Account” and in any sim¬ 
ilar account were taken up in the income tax return of the 
partnership on the basis of market for each of the vears 
1925, 1926, 1927, 1928 and 1929. 

On cross-examination, the witness gave the names of a 
number of customers of the partnership engaged in vari¬ 
ous occupations but who were not stockbrokers. The firm 
executed orders for the persons so named by a broker, 
either the partnership broker or some other broker. The 
firm did not know the identity of the ultimate purchaser 
of stocks that were sold to such customers. 

The witness described the firm’s dealing account as re¬ 
ferring to the securities that they bought and sold. Such 
securities in the ‘fError Account” were largely securities 
bought and sold on the floor of the New York Stock Ex¬ 
change by some other brokers, the firm not knowing the 
identity of the seller. The witness stated that, in his mind, 
a dealing account and a trading account were substantially 
the same. 

84 He was asked whether the firm of Schafer 
Brothers, in 1929, was listed as specialists. He 

stated he did not think so, but he stated that certain indi¬ 
vidual brokers might be so listed. He did not know how 
the firm was considered on the Stock Exchange but that 
the firm had a partner (Leonard Schafer) who was a 
specialist. 

He did not believe that it was possible for a partnership 
to be listed as a specialist although a member or one of the 
members may specialize. It might be possible for a part¬ 
nership to do nothing else but specialize. 
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Interrogated in regard to the meaning of an investment 


account, the witness testified: 


“A. ‘Investment’, in my opinion is something that is 
bought for investment purposes, to be retained for a period 
of years, period of time, according to its investment qual¬ 
ities. 

Q. Was it a speculative account? A. Well, that is pretty 
difficult to determine. I don’t know exactly just whelre you 
draw the line on speculation. I suppose any business 
where a man buys something at a price with the indention 
or with the hope of realizing a profit, might possibly be 
considered speculative. With us, it was a trading proposi¬ 
tion.” 

The securities carried in the “Error Account” were pur¬ 
chased and sold on the floor of whatever exchange they 
might be listed on, mainly the New York Stock Exchange. 

He testified on redirect examination that the securities 
listed in the “Error Account” were dealt in or 
85 traded in either on the floor of the New York Stock 
Exchange, the Curb, or whatever market they might 
have been listed on.' 

Charles W. Fous, called as a witness by the petitioners, 
testified that he was the bookkeeper of Schafer Brothers 
and had been a bookkeeper for seven years. 

He had examined the books and stated that in 1^929 in 
the “Error Account” there were purchased 107,500 shares 
of stock and sold 92,500 shares, comprising 72 different 
varieties of securities. 

Of the securities listed in Exhibit B to the stipulation as 
being on hand in the “Error Account” on December 31, 

1928, all except 6 items were sold during 1929, and 9,800 
shares were sold. 

Of the securities listed in Exhibit C to the stipulation as 
being on hand in the “Error Account” on December 31, 

1929, all of the securities were sold during 1930 excepting 
500 shares New York Transportation and 38 shares Tidal 
Osage. 1,000 shares South American Gold and Platinum, 
so listed, were sold but the witness was not certain whether 
in 1930 or 1931. 
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86 Edward Schafer, one of the petitioners, testified 
as follows in behalf of the petitioners: 

“Q. Will you state what, in the nature of your business, 
concluded you to inventory your securities in your trading 
account in 1924, and years thereafter? * * * A. In 1924, 
or prior to that, we were taking our inventory at cost, but 
by doing so we did not know where we stood. After that, 
we inventoried in order to find out exactly what profit or 
loss there may have been, in order to divide it amongst 
the partners. Frankly, anybody that does not inventory 
his books, does not know what he is saying, or is broke. 
The New York Stock Exchange insists upon us inventory¬ 
ing our securities, when they require a questionnaire from 
all the members.” 

The Stock Exchange requirement that member firms in¬ 
ventory their securities existed in all the years commenc¬ 
ing in about 1923 through 1929 and thereafter. If the 
market were up, a man who did not inventory his securities 
could conceal his profits. 

The partnership paid Federal income taxes on the basis 
of inventorying i securities owned bv the firm in 1927. 
Objection was sustained and exception noted to the follow¬ 
ing question: 

“Q. Do you know whether in 1927 the profits you re¬ 
ported to the Federal government, on which you paid in¬ 
come tax, were or were not correct, as a result of inven¬ 
torying?” 

The securities held by the partnership at the end of 1929 
were not bought for investment, and had the partnership 
been able To get out with a profit or a small loss, 

87 they would have done so. They subsequently sold 
substantially all of the securities in that account. 

He testified on cross-examination that the method of 
purchasing the securities in the “Error Account” would 
be for a member of the partnership to give an order to buy 
the stock to its broker on the floor, who might have been 
his brother Leonard, or any other broker, and if the stock 
went higher they would try to take a profit. 

The witness did not know the identity of the person who 
sold to the partnership, other than the broker, and when 
they sold the securities they would not know the identity 
of the purchaser, other than the broker. 
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The witness testified as follows on direct examination: 

“ Schafer Brothers has been down in the Street! for 73 
years, and this is the first time that any one of us h]as ever 
been on the stand. We have established losses for} every¬ 
body that had a loss and that could establish a lossl honor¬ 
ably and saved their income tax by doing so. Had i\ known 
that the Government was going back—going back <^n me— 
I am going to talk freely here, if I can—had I kno^vn that 
the Government was going back on me and tell mb, after 
I was doing a certain thing for ten years, or approximately 
ten years, that I would have to stop it, and go b^ck and 
change the idea of what I had been doing for ten years, 
I would not have been foolish enough to come up here and 
be asked by you gentlemen at all. I would have sold out 
these securities, and I would have had no tax to -pay. I 
would not have had this argument with my friends here. 
I would have been absolutely concluded. There woiild not 
have been anything more said about it. I coul^i have 
bought them back if I felt like it. But I thought the Gov¬ 
ernment’s ruling was a ruling. I did not think they were 
going to change every minute or so, and say ‘two 
88 years ago you had certain information ai|d you 
should not have done it’—if they had told nfe that, 
I would have sold out my securities, and woulcjl have 
taken a loss.” 

I 

William F. Cornell, having been recalled as a witness in 

behalf of the petitioners, was shown copies of the federal 

income tax returns of each of the petitioners, Algernon S. 

Schafer, Edward Schafer and Leonard Schafer, for the 

calendar year 1927, and sheets containing computations 

showing what the amount of the Federal income tax bf each 

of said petitioners would have been had the securities of 

the partnership on hand at the beginning and end of that 

vear been taken at cost in lieu of at market. 

*> 

Objections to said offers were sustained and exceptions 
noted and said documents marked for identification as 
Petitioners’ Exhibits 4, 5, 6, 7, 8, and 9, of which copies 
are hereto annexed. 

The Respondent called no witnesses but introduced in 
evidence the original partnership return for the calendar 



64 A. S. SCHAFER, EX AL. VS. G. T. HELVERIXG, COM. 

year 1929 of Schafer Brothers, 120 Broadway, New York, 
X. Y., which is hereto annexed as Respondent’s Exhibit 

a \ »>. 

X jl • 

89 The Respondent then called Mr. Edward Schafer 
as a witness for the Respondent. He was shown his 

individual income tax return for the calendar year 1929 and 
stated that the use of the word 44 broker,’’ after the word 
44 occupation,” correctly reflected his occupation in 1929. 

On cross-examination by counsel for petitioners, he 
testified: 

44 A. I mean by the word ‘broker’ that I would be buy- 
in e: and selling and dealing in securities, and when we 
underwrote an issue and obligated ourselves to a certain 
number of shares, why, we disposed of it to certain clients; 
or, that if I had bought the stock on the New York Stock 
Exchange for customers, and sold that out again, that 
also would come in that.” 

The following question was then propounded by counsel 
for petitioners upon cross-examination of the witness: 

44 Q. You may tell us whether your trading as shown in 
the error account was merely spasmodic, or was an essen¬ 
tial part of your business?” 

to which question counsel for respondent objected on the 
ground that it was not proper cross-examination. The 
objection being overruled and exception noted, the witness 
answered that Such trading was an essential part of the 
business of Schafer Brothers in 1929 and for fifty years 
before. 

It is hereby stipulated and agreed that the above and 
foregoing statement of evidence contains all of the evi¬ 
dence introduced before the United States Board of Tax 
Appeals material to a consideration of the assignments of 
error set forth in the petition of petitioners to the Court 
of Appeals of the District of Columbia for a review of the 
decision entered herein by the United States Board of Tax 
Appeals. 

90 It is further stipulated and agreed that said state¬ 
ment, as made, may be approved by the United 

States Board of Tax Appeals without further notice to 
either party hereto and, when so approved, said statement 
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of evidence may be filed in the Clerk’s office and njiay be¬ 
come a part of the record for the purpose of the petition 
for review filed herein by Algernon S. Schafer, Edward 
Schafer and Leonard Schafer in this consolidated cp,use. 
Dated, August 6, 1935. 

ALGERNON S. SCHAFER, 
EDWARD SCHAFER, 

LEONARD SCHAFER, j 

Petitioners, 

By EUGENE UNTERMYER, I 

Their Attorney. 
GUY T. HELVERING, j 

Commissioner of Internal Revenue, 

Respondent, 

By ROBERT H. JACKSON, 

Assistant General Counsel. 

91 The foregoing statement on the petition jtor re¬ 
view of Algernon S. Schafer, Edward Schafer and 
Leonard Schafer in this consolidated cause is hereby ap¬ 
proved, signed and ordered to be made of record in the 
above entitled cause this 7tli day of Aug., 1935. 

(S.) EUGENE BLACK 
Member of United States Board of Tax Appeals. 


(Here follow photolithographs of side folios 92 anjl 93.) 


94 Exhibit 1. 

Scares. 

1926 Berlin Electric Rwav 6%. $15,000 

Financial & Industrial, Cr. “A”. ! 700 

“ “ “ Cr. Pfd. 700 

1927 fPrudence Co. Pfd. 500 

and ^American Stores Co. 300 

1928 Alraham & Stram 5^2 Bonds. $15,000 

Associated Rayon Corp. 7,000 

Austrian Credit Instaldt. 500 

Buzza Clark Co. com. 1,500 

“ “ “ Pfd. 1,000 

Best Co. 200 

L. Bamburger Co. 6% Pfd. 500 


5—6549a 
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Shares. 

Chain Store Stocks. 1,000 

Consolidated Retain Stores. 50 

Collem & Aikman.200 

Chi., Auk Island & Par. R. R. 4%. $25,000 

Duplan Siek Corp. 50 

Empire Bond and Mortgage com. 500 

44 44 44 44 Pfd. 500 

Felenec Som Wm. Co. com.150 

44 4 4 4 4 4 4 Pfd. 75 

Flankeim Shoe com. 200 

4 4 4 4 Pfd. 100 

Federal Bake Sliope. 2,500 

S. M. Goldberg Stores com.,. 5,000 

4 4 4 4 4 4 Pfd. 4,000 

A. C. Gilbert Co. com. 750 

4 4 4 4 4 4 Pfd. 1,500 

Gold Point Hosiery com. 75 

4 4 4 4 4 4 * Pfd. 75 

Greek Government 6%. $20,000 

International Safety Razor Co. 200 

International Printing Ink.. 1,500 

Interstate Dept. Store com. 70 

4 4 4 4 4 4 Pfd. 100 

Joske Bros. 200 

Kroger Grocery & Baking. 500 

Keith Aber Orpheim Pfd. 200 

Loews Inc. Pfd. 200 

Mandel Bros. 200 

McKesson & Robbins. 1,400 

N. Y. Foreign Investing Co. 5%. $20,000 

Webel Oscar com. 2,666% 

4 4 4 4 Pfd. 8,000 

Pet Miek Co. 150 

Peoples Drug Store. 500 

Second General American Investors... 150 

Seiman Bros. 3,500 

St. Louis & San Francisco R. R. $50,000 

Shulte United Stores com. 600 

4 4 4 4 4 4 Pfd. 600 

Seton Leather Co. 3,000 

Truax Triar Coal Co.. 3,500 

Thompson Products Corp. 1,000 

Tishman Realty Co. 300 
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95 


Shares. 

United Biscuit Co. com. 11,200 

United Biscuit Co. Pfd. ! 300 

United Piece Dyenorke com. i 100 

“ 44 44 Pfd. |100 

Wavne Peimp Co. com. 2,750 

4 4 4 4 4 4 Pfd. 2,500 

Walgreen Co. com. j 500 

100 
1,000 
',375 


i 6 


44 Pfd... 
Woodworth Inc. com. 

Pfd. 


i t 


i 6 


Westphalia United Electric 6%. $1Q,000 

Weber & Heillrener Co. Pfd.. 100 


Waiti and Bond Co. 4 4 A”. 12,700 

id,675 


< i i > > 


1929 American International Corp. $lp,000 

Broadway National Bank. },200 

Blue Ridge Corp. com. },500 

4 4 4 4 4 4 Pfd. 1[,500 

Commercial Investment Trust 5%. $1^,000 

Columbia Picture Corp. com. 3,500 

4 4 4 4 4 4 Pfd. 

Consolidated Gas Co. 

Cream of Wheat Co. 

Employers Group Associates. 

General Realty & Utility. 

Hahn Dept. Stores com. 

Pfd. 


u 


i t 


i t 


iooo 
200 
200 
700 
700 
300 
300 

Lehman Corp. l|,000 

Lazarm F. A. 100 

National Industrial Service com. 7,550 

4 4 4 4 4 4 Pfd. 3,550 

Phelps Dodge Co. 500 

Stein Cosmetic Co. com. 400 

4 4 4 4 4 4 Pfd. 700 

Stein A. C. com. 100 

4 4 4 4 Pfd. 50 

Shenandoah Corp. com. 500 

“ 44 Pfd. 500 

Tolallo and Allied Stocks. 400 

United Securities Trust Ass’t. 2,000 

Goldman Sacks Trading. 4,250 
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96 Petitioner’s Exhibit #2 for Identification 
(From Prentice-Hall Tax Service for 1931.) 

Special Class of Business. 

Dealers in Securities. 

9720. Reg. 74, Art. 105. Inventories by dealers in se¬ 
curities.—A dealer in securities, who in his books of ac¬ 
count regularlv inventories unsold securities on hand 
either- 

(a) At cost; 

(b) At cost or market, whichever is lower; or 

(c) At market value, 

may make his return upon the basis upon which his ac¬ 
counts are kept; provided that a description of the method 
employed shall be included in or attached to the return, 
that all the securities must be inventoried by the same 
method, and that isuch method must be adhered to in sub¬ 
sequent years, unless another be authorized by the Com¬ 
missioner. For the purpose of this rule a dealer in securi¬ 
ties is a merchant of securities, whether an individual, 
partnership, or corporation, with an established place of 
business, regularly engaged in the purchase of securities 
and their resale to customers; that is, one who as a mer¬ 
chant buvs securities and sells them to customers with a 
view to the gains and profits that may be derived there¬ 
from. If such business is simply a branch of the activities 
carried on by such person, the securities inventoried as 
here provided may include only those held for purposes 
of resale and not for investment. Taxpayers who buy and 
sell or hold securities for investment or speculation and not 
in the course of an established business, and officers of cor¬ 
porations and members of partnerships who in their in¬ 
dividual capacities buy and sell securities, are not dealers 
in securities within the meaning of this rule. 1 


1 Omitted: “A dealer in securities is not entitled to the 
benefits of section 208 with reference to the gain from the 
sale of securities.” 
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9724. Individual held to be a dealer in securities^ * * * 
The second question presented by the appeal is whether or 
not A so conducted his business during the years 19ljr, 1918, 
and 1919 as to permit of his classification as a dealer in 
securities as that term is defined in article 1585 of Ilegula- 
tions 45 (1920 edition), to permit of his inventorying his 
securities, and using such inventories in computing his 
taxable net income for each of the said taxable yea^s. 

I 

In an affidavit dated October —, 1921, A states: j 

i 

In 18— I became a member of the Y. Stock Exchange 
and since that date down to January 1,1918, and thereafter, 
have been a dealer in securities upon the Y Stock Ex¬ 
change as a merchant in securities with an established 
place of business upon the said stock exchange, regularly 
engaged in the purchase of securities and their resale to 
customers, engaged in this business with a view to the 
gains and profits that may be derived therefrom.! The 
years 1916 and 1917 are fairly representative bf my 
established business upon the Y Stock Exchange. 
97 In each of these years I was daily upon the floor of 
the Exchange transacting my business of dealjing in 
securities. The great bulk of the purchases and sales for 
my account were made by me individually upon th^ floor 
of the Exchange although occasionally an order was given 
to another member, paying him x dollars per hundred 
shares, and in and after the summer of 19171 ceased be^ng on 
the floor during the entire session and when not there, 
handled my orders by telephone from my office to the ex¬ 
change. All the securities thus purchased were purchased 
with the purpose and expectation of resale at a profit Tjvithin 
a short period of time, and were not purchased in afiy in¬ 
stance for being held as an investment. In a business of 
the magnitude of that thus carried on by me it will happen 
at times that the market does not soon permit a resale at a 
profit, and wherever stocks have been held by me for ^ con¬ 
siderable period of time, it has always been because the 
opportunity of resale at a profit was not presented, aiid not 
because of a desire to hold the stocks as an investment. In 
dealing with millions of shares of stock prior to 1916 there 
were: 
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Shares. 

On hand Dec. 31, 1915. 1% Z 

Bought in 1916.. 24% 

Sold in 1916.... '. 23 


Balance of purchases.;.. 1% 

Bought in 1917 . .. 11% 

Sold in 1917 ... i. 10 


Balance of purchasers. 1% 


Total of stocks on hand Dec. 31,1917. 4% 


All these stocks have subsequently been sold with the ex¬ 
ception of % Z shares of two certain stocks, of which there 
have been no sales for a long time. 

The total number of stocks bought or sold in 1916 and 
1917 was 69 Z shares. This represents dealings in 130 dif¬ 
ferent kinds of stocks and bonds, counting one $1,000 bond 
as equivalent to 10 shares of stock. And in making the 
above balances it is not meant that the identical stocks were 
carried into the balances which is not the case, but simply 
that as a result of all the transactions there were the above 
quantities of different stocks on hand at the above-named 
dates. 

From the evidence submitted it appears to the Committee 
that the greater portion of the securities purchased by A 
during the years in question was acquired solely with a 
view to a quick turnover at a profit and not for investment 
purposes. In the affidavit referred to above it is shown 
that there was purchased in 1916 the equivalent of 24% z 
shares of stock of the par value of $100 each (each $1,000 
bond being taken as the equivalent of 10 shares of stock 
each of the par value of $100); that there was sold during 
the same year the equivalent of 23z shares, leaving the 
equivalent of l%z shares on hand at the close of that 
98 year, or but 6.41 per cent plus of the total number of 
shares purchased. At the close of 1917 there remained 
on hand of the number of shares purchased during that year 
but l%z shares, or but 14.2 per cent of the total number of 
shares purchased during that year. If the purchases and 
sales for the said two years are consolidated, it is shown 
that of a total 6f 36z shares purchased but 8.91 per cent 
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remained on hand at the end of that period, and in this con¬ 
nection A’s statement that- 

It is not meant that the identical stocks were carried into 
the balances, which is not the case, but simply th^t as a 
result of all the transactions there were the above quanti¬ 
ties of different stocks on hand at the above-named (lates— 
should be noted. Undoubtedly certain of the securities pur¬ 
chased were carried for considerable periods of time when 
the market did not permit of profitable sales. It is shown 
that, among others, two stocks amounting to %z shares 
were so carried. With respect to the first no report has 
been found in Poor’s or Moody’s Manual, but such publica¬ 
tions show that no dividends have been paid upon th^ latter 
stock for some years, and therefore it can not be sdid that 
such stock was being held for investment purposes. In 
carrying securities for which there is no demand over from 
one trade year to another A acted no differently than would 
a merchant who carries over and includes in his opening 
inventory of one year goods which were purchased during 
the preceding year for which no demand resulted. 

#•***•« 

The records in the case show that A has been a rfiember 
of the Y Stock Exchange since 18— and a member of the 
stock-exchange firm of M Company. As a member of the 
said firm A was regularly engaged in the purchase and sale 
of securities on the floor of the Y Stock Exchange for the 
firm’s customers and also for his own personal account, 
although it may be said that inasmuch as the greater por¬ 
tion of the purchases and sales made on his own Account 
was put through the firm of M Company, A as a member 
of that firm acted for and in behalf of the said firm in pur¬ 
chasing and selling securities for A, one of its customers. 
It is claimed that at the place of business of M Company 
there was set aside a room for A’s exclusive persohal use 
and that this was considered his own established pjlace of 
business and was used as such in directing the purchases 
and sale of securities on his own account and for the pur¬ 
pose of dealing in certain other commodities, it being| stated 
that A is a member of the 0 Exchange and regularlV deals 
in commodities handled in the 0 Exchange. 
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In the opinion of the Committee the fact that A made the 
greater portion of his purchases and sales of securities 
through the agency of the M Company and did not make 
direct purchases of securities and direct sales to customers 
from a stock on hand, should not, in itself, preclude his 
classification as a dealer or merchant of securities. The 
term “merchant’’, as defined in Webster’s New Interna¬ 
tional Dictionary, includes “any one making a business of 
buying and selling commodities,” “a trafficker,” “trader,” 
or “one who traffics on a large scale.” It is not to be 
doubted that A trafficked on a large scale in securities dur- 
the years 1917, 1918 and 1919; that he was regularly 
99 engaged’in the purchase and resale of securities for 
his own account either directly or through the agency 
of a brokerage firm with a view to the gains and profits to 
be derived therefrom; that he devoted a considerable por¬ 
tion of his time and attention to such transactions outside 
of the time and attention he devoted to similar transactions 
for and in behalf of the firm of the M Company and that 
the greater portion of the securities so purchased on his 
own account was not acquired for the purpose of deriving 
interest or dividends therefrom but for quick and profitable 
resales. 

******* 


Judging from the records in the case it is not to be 
doubted that the time and attention devoted by A to the 
purchase and resale of securities were sufficient to consti¬ 
tute a trade or business, and it is the opinion of the 
Committee that if the statements appearing in his affidavit 
are true, and they have not been controverted in any way, 
the wav and manner in which A traded in securities and 

m/ 

the volume of business so transacted were such as to make 

necessary the inventorying of such securities at the close 

of each vear in order to accuratelv determine what his net 
* * 

income from such trade or business was for each of the 
years in question. 

• •••••# 


It is further recommended that the action of the Income 
Tax Unit in holding that A was not, during the years 1917, 
1918, and 1919, a dealer in securities and entitled to inven- 
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tory his securities at “cost or market whichever is lower’’ 
for purposes of Federal Income Tax, he reversed, and that 
he be classed as a dealer in securities and permitted to use 
inventories in computing the amount of his taxable jnet in¬ 
come for each of the years in question, there beifig ex¬ 
cluded from such inventories such securities issued by the 
United States Government as it is admitted were purchased 
and held as an investment and not for purposes of resale. 
(A. R. R. 755, C. B. June, 1922, p. 225.) 


Petitionbu’b Exhibit #3 for Identification. 
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INDIVIDUAL INCOME TAX RETURN 1 
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chanced 

nc the year, state date and nature of chance.... 
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0 — ruoeivte^Mir*thief supportfremyou ocrS^r^of^u^filbto year? 


ve were ^ 


...... 


» ««» ««•••«•• »•••• •• ■«•«•••••••• 


teu«aiww<wt»i« M a> M . . . mw «> a«»M «>*M« 

A fa toeat boat Business or Prof melon. (Me Cckakab A)- 

A Intereet on Bank Dapostte, Noise, Corporation B aade, etc. (exoept lntereet upon which a tax wee paid at eource). 

(a) Int er ee t oa Tax-free Covenant Boeda Upon Which a Tax wae Paid at Source. 

A laeooee from PartoereMpe. r~- 1 -r...■ £ SJUSL/L£?.* .9A.. .r../A Q.A&PA . PAA.X.Cfl.^1. XX. ■ 




..... 


»• t— 




(a) Iaeocne from Fldueiariea. <eut*■waee —T. Y.A.T4t.. KM....'AA.Y..'?.?.ff. * . * .ft.. ?/<>. $5;.*. .0 .»l 

.... 

A Beat# and BoyaHiea. (True fckadab •)..... 

A Profit from flak of Real Eetate, Stocke, Bond*, eta. <rna tekedab c>. t 

7. Dividends on Stock cf Domeetic Corporation# 
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DEDUCTIONS 

11. Interest Paid... 

12. Taxea Paid. (B*fWa ta Sskteufe 9) ... 
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3. Material and supplies.___ - T - ___ 

4. Merchandise bought for sale...... 
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aod exclusive of compensation for your service*.t__ 


11. Interest oo business Indebtedness to otl.cr^. 

12. Taxes oo busineae and bunines* property. 

13. Losses by Are, storm, etc. (explain in table pro 

therefor at foot of page).. 


'<W Flue toveotory at beginning of year..... .. 14. 
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| . * 

tilt Less toveotory *t ead of year......—_— •••• 
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. Not*.— Do not deduct her* or elsewhere compensation for your svrvioee. [ 18. 
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103 Petitioner’s Exhibit #5 for Identification. 

E. S.—1927. 


3/27,464 $136,100.81 

9,154.66 9,154.66 

Item 18 . 126,946.15 

Less exemptions. .. 19,795.03 

107.151.12 

Item 38 . 4,000.00 

103.151.12 

Item 40 . 4,000.00 

Item 41. 99,151.12 

Item 42—1%% . $60.00 

“ 43—3% . 120.00 

“ 44—5% . 4,957.56 

“ 45—surtax . 17,049.23 

22,186.79 

“ 47—Less credits. 196.25 

21,990.54 

“ 49—Capital gain. 655.84 

“ 53 . $22,646.38 

Tax paid. $24,935.04 fequals difference of 25% 

Would have paid. . 22,646.38= on $9,154.66—5% on nor- 

- (mal, 20% on surtax. 

Excess . $2,288.66 

100,000 @19. $11,660.00 

26,946.15 @ 20 . 5,389.23 


$17,049.23 
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2. If yon tile<l a relurh for 11128, tf 9 D,t •> /st Y 

to what ('olli-i tor’< office waa it aent? ..e.tTfT.. 

.T. la thi- a J 'nut return A 

. t . ... I • .. .1 .. .or » v * _ 


n*i<t 

—Mo*. 


INCOME 


.4«nAl titratd 


1 HaUric-, Wager, Couiml^lonr^atc. («uu t,.ma*e4 .JJrjnU prrtoo tree. ebon rwWrwl) 


. .(.*»..***.**.'**.r. ./yJ..Qj..T.Y... 3..../#.o*..-.. $..— 


2. Income from Bil'ii.iwi or l'nfrolon. (froai AchaduW ai. 

:». Inbred on Dank IXpmdt*. Notca, CorjH.ration Honda, etc. (eicept InUrcat upon which a ta* waa paid at aouree). 

ial Interest on Ta*-fnv Covenant Honda I’pon Which a Tax waa PaJd at Souixc. 

4. Income from Partni-r>hijw. irui* mum "Y.cfj.r.... 


(a) Income from Pidueiatiiw. (*uu mmm 4 wUiwa) .^f. 7../*..$ . c . ti.f.A.f. 

.7.1 ... 

Renta and Eoyaltlew. true li hitMi »).-. 


$. RenU aad RoyaHirw. true li h K Mi »).-. 

8. ProCt from Sale of Real Eetate, Btocka, Bonda, eta. ifma Acbwioi* o ... .j. .. 

7. Oieideade on 8tock of Domestic CorporaUona.???.«.?f f. « J.txS*!**?.(. .7. . “ $*.?. . ..i.f.l.f. 

8. Taiabl# Interrwt on I.lherttr Bond*, ete twr.wa Fihetalr «i . .. 

¥. Other 1 »W M (including divltkmie received on clock of foreign corporation*). (#t*u aature w i*mmi 


lit. Torah iMcowa in Iraue I to 0...... 

DEDUCTIONS 

15. laterect Paid ..,... ...... ^ 77 . . 1 

12. Taxee Paid. (Kiyiaia ta ikbaiaia r>.j. ..M:.&.M&9l).0f..TAX.APP{Alt- 

OIVISKM MB. 

13. Loeece by rirt. Storm, ate. (*»i>hia u t«m» »a [«<• n.•MWf»»eniB|jmwwt)*d. 

14. Bad DebU. (RipWa la BcMah n . 

1ft. Contribution*. (t»ai»Jo te Madal* r>.. .. .1...... 

16. Other Deductions Authorised by Law. (Rm-Uio ia Ft-yiui* i >.... . 

| 7 . Total DsnctTloxe in Iraua II to 1A....... 

IK. Ntr Isroui: (Item 10 niimt« Item l?l . 



COMPUTATION OP TAX (tee 


31. Net Income (Item 18 abore). 

32. Lew Dividend* (Item I A 

7 atmve). 

33. Internal on Liberty j 

Uoi.da,etc. (Item 8) .*...J. 


34. Pereonal EiempUoo.. . 

|A. Credit for Dependerite. . H c °. 

3o!^h«al of IUom 32,3S, 34, and M..... 

37. Balance (Item 31 mlnuaSB). 

38. Amount Usable at 1^% j^o% over 


the Brat 34,000 of 


Parmer 


13. Balance (Item 37 talnue 38).. 

40. Amount Utable at 1% (not over 

the eeeond 34,000 of Item 37).... 

41. Annmnt Usable at 1% (balance 

over 38,000 of flecn 37). 


TAXPAYm** RECORD OP PAYMENTS 


Hate 



t'aa> c ea M. O. Ho. 


Bam oa Or*n «a Iwea 


^lm. . *1 •• • * ( ^t*l. •••••* *L 

A<enad....... 

Third • • ••J. #•••.. • H«n»IM»/e«eee M r»al 

F’Jirili ,• .. . ......I 

An amended return nmm 3 te MB 


AiHoMii.^waamaow nene 


• • *ea • e* •• •* a • *mewe •«*••• *•*•* »«a wa *1* • •eo»*«cwae a a*eawee*ee*a**«ae* 


. .■ o.wee»e_e- -..ew^ewee 

4ml HAgmauaini M || || 




% 


V. 























































































































1. Total receipt* fn.m or pmfc**k>o (state kind of business)_..... 

Cbtr or Goods Sold 

2 . T,abop. ■................... - ■——*——- - ■ ......... . ■ «»..*•• J ...* 

3. Material and Mijipliea... 

4. Merchandise bought for sale . . . . 

A. Other coat* litemize lielow or oo aeparate sheet)—... 

©. Plus Inventory at beginning of year.... ■ . .. 

7. Total (Line* V! lo 0, inclusive).-.S.. 

8. Lew Inventory at end of year.... . .^ 

9. Net CoaT or Goodb Solo (Line 7 minus liV $). . . .... 

Note—D o not deduct here or elsewhere rompeuetiou for your service*. 


Li|ilHti:tli>>:i «>f •'< •!(«< Hubs 
claimed on Lines 5 and 10.. 


Oram BrfuNKs* Depictions 

Salaries, esrlindve of “ Labor.” reported on Una 2, 
and cirlusive of con>i>eni«ation fur ^our service#.$. 

Interest on l>u<-ine«* Indebted he** to other*..—.. 

Tai* M ,in I usine.s and b'^inrrs property. 

Loss s bv fire, Morin, ete. u'splaiu In table provided 
therefor at foot of pagci......... 

Itad deM«i arising from sales or services. 

Denre otlion, oUole^emc, and d« pletion (eiplain 

id table provided therefor at foot of page)... 

Rent, repairs, and oilier cipeiunt (itemiwd below or 
on aeparate shed;.... 

Total (Liner 10 to 16, Inclusive)..........I 

Total Dedvciions (Line 0 plus Line 17). 

Nrr l*H«*nr il.hie I inin>i« Line 1 K| (Knier a« Item 2) 



SCHEDULE B—INCOME FROM RENTS AND ROYALTIES f*e Instruction 5) 



Eiplanatlon of doductlone 
claimed In Column 7. 


ia-ae—— . v— —- • —:—:—: 

'—PROFIT FROM SALE OF REAL ESTATE. STOCKS. BONDS. 


•UliliilEI 




t. Kn> o» rtortin 



. 


Stale how pn»perty 
was aeoulrcd.. 


SCHE DULE P—C APITAL NET CAIN OR LOSS FROM SALE OF ASSETS HELP MORE THAN TWO YEARS (Sae Instruction As 


L Bare or Paovaarr 


J. Hats 
Acquis tu 

a Oats 
Sold 

a*. t*t \*t 

gr l*sj Ytf 


mi 


f Van ss at 

Msaca L ISIS 


me 


to bWW 


, f S '-.J Uiu-'l 


SCHEDULE E—INTEREST ON LIBERTY BONDS AND OTHER OBLIGATIONS OR SECURITIES (Sea Instruction S 


a Pamir u. 


1. Osuosnovt oa StCVCTtlS 


(«) Obligations of a State, Territory, or political subdivision thereof, or the District of 

Columbia. 

S Securities issued under Federal Farm Loan Act. or under such Aetna Amended... 
liberty 314% Bonds and other obligations of United Staten issued on or before 

September 1,1917, and obligations of poaaeMlune of the United States. 

(d) LII>ert.v4%nnd4H% Rond*. Treasury 4%. and 4*4%Ronds, Treas¬ 
ury Certificates of Indebtedness, aud Treasury’(Wari SavIngsTertlflcatre. 

(#> TVea«ury Notas 


^JTSSaW- LAuoemOwvsa | 


a Anovwt Ovsen ( . *.? l ! T _ tt . t *? w 
rt Kit in or I Axoibt is Sere 


Amount ta Bscsm 

cKfiSfK*# 



SCHEDULE r—EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS I. II. 14. IL AND M 

.. . i * >e»s a »»»^y»*»«tt.»..>v«.»»...ssoX*.••••/•...•••.. y ...sss.saresaM..*,**.* 

♦ « mm a • «Ts»«l»« — sss»M«S«»—t«»S*s— SwSWt s# S s i »M»S*»HM»fV>«»«*t*Sa»« »<SStSS»tlSSI^ilS»S*«M»S»f>»SS«»Ss44>AtM t'**« • • .••••••* »•#« #s*s *•••• 


nf«ss ksi< sss«* » »k i R»svv>sss ^M ss«ssTS« 


»»,»rf«ss.V.»*^s/»«re iw.a sa>4sef«»«s»san^.1ss»Vf.w«SMs^f.... •••f • •* *’ ^ ....4..*e».*..«^ss, 

Qzxxxxy. T’*Xr*. ..*. .*h**J=~*j 

.... 


/o« 


EXPLANATION OF DEDUCT1 


ON CLAIMED IN SCHEDULES A AND » 










































































































































































A. S. SCHAFER, ET AL. VS. G. T. HELVERING, COM. 


D|f. 

E. S. paid normal tax 5% . $5,415.29 

Would have paid. 4,959.56 


457.73 $457.73 


Paid surtax . 18,880.16 

Would have paid. 17,049.23 


1,830.93 1J830.93 

- 1 —- 

$2J288.66 

(Here follow photolithographs of side folios 104 an£i 105) 

106 Petitioner’s Exhibit #7 for Identification. 

L. S.—1927. | 


Line 18 and 31—Net income reported. $64,415.26 

Dif. Stocks at cost—less. 9,154.66' 

Line 18 and 31, revised. 55,260.60 

Less exemption . 12,^05.04 

Item 37 . 42,355.56 

44 38. 4,|)00.00 

“ 39 . 38,^55.56 

“ 40 . 4,000.00 

_ | _ 

44 41. 34, $55.56 

Item 42—1%% . Woo 

“ 43—3% . 120.00 

“ 44—5%, of Item 41. 1,717.78 

44 45—Surtax. 3,^96.48 

i 


44 46 . 

44 47—Less credit 25% 



5,594.26 

201.25 

5,^93.01 

0.00 



48. 

49—Capital gain 
























78 A. S. SCHAFER, ET AL. VS. G. T. HELVERING, COM. 


Tax paid . $7,264.85 

Would have paid 5,393.01 

[17% on $415.36... 
16% on $4,000.00.. 
15% on $4,000.00. . 

114% on $739.40. . . 

$70.59 

640.00 

600.00 

103.52 

Excess. 1,871.84 

ref 

') /o 

on $9,154.66 

457.73 


K. 


$1,871.84 

$52,000—13%. 

$3,260.60—14% . 

. 


$3,240.00 

456.48 




$3,696.48 

L. S. paid normal tax, 5% . 
Would havfe paid .... 


. . . $2,175.51 

. .. 1,717.78 

Dif. 

Paid surtax . 

Would have paid .... 


457.73 

5,110.59 
.. . 3,696.48 

457.73 



1,414.11 

1,414.11 


$1,871.84 


(Here follow photolithographs of side folios 107 and 108.) 
109 Petitioner’s Exhibit #9 for Identification. 


A. S.—1927 

Lines 18 and 31—Net Income reported. $63,730.15 

Dif. Stocks at cost—less. 9,154.66 

Lines 18 and 31, revised. 54,575.49 

Less exemption . 12,905.04 

Item 37 . 41,670.45 

“ 38 4,000.00 

44 39 37,670.45 

44 40 4,000.00 

44 41 33,670.45 





















Form 1040 

V . 8 . hrnmiuv Raram 



1. Are you a cititcn or resident A . - , s. r 4. Were you married end living with huriiand w .. . 

of the United States?... or wife on the fat day of your taxable veer? .. 

2. If you filed a return for 1020, 0. If not, were you on the fat day of y«.iir taxable year supporting 

to what Collector's office was it sent? "S.W.X..-. more persons living in your household w ho are closely related 


la this a Joint return A / 

of husband and wife?. Kz.fi. 

State name of husband or wife if 


I one or 
to you? 


7. If four status in respect to questions A ami 0 changed 

during the year, state date and nature of change....'..,.TtTTTT.. 

$. How many dependent persona (other llctii husband or wife) under'IH years of 


a separate return was made and the i n r *j r 5 C- ..arc age or Incapable of self-support Ik-caum- mentally or physically defect ire were *r% s 

Collector's office srhere it was sent ™ . receiving tneir chief support from you on the fat day of your taxable year?..vh^*_ 


MMSssih, 

1. Salaries, Wages, Commissions, etc. (Bute asm uxt 


INCOME 

a W pwsso ftw ska rtsWtsd) 


isnM read 


Kipr**n r*4 

Ufafa M r, 


«, Wages, Commissions, stc. (»uu asm sad sd4nss «r pwsoo ha «Soa rssWtsd) •• 

!./?.....lr.£..£.'f,/A q H /? o ft t> u/a y A/Pj£ / j y rrr. 


2. laeome from Busioees or Profession, trrsra frbsduw at. 

2. Interest 00 Bank Deposits, Notes, Corporation Bonds, etc. (eseept interest upon which a tei iras paid at soures). 

(a) Interest on Tax-free Covenant Bonds Upon Which a Tax was Paid at Source.—. 

4. I Dooms from Partnerships, (suu asm sad sddrm'i.. sttS.M.fi.E.G.il. 

.. — ..... • 

(s) laeoma front Fiduciaries. (Stats um sod addrws) fy.TAX.€..*. f...^.Mh.r..!*..?.?.ff. *.f..?.A.?. 9 .*.. 

t. r.r.. .... 

I. Rente and RoyalUtS. (Flea feted* 9).... 


0. Profit from Bala of Raal Estate, 8toclu, Bonds, etc. Ohms ecntdait c>. . . .^. 

7. Dividends se Mask el Dnasestli Oarwosallows . P.! *.£.$.T. 


7. Dividends mm ffaak of Dnmsitli OeepovetioM. M2 .tUS IX. A.. ...77!. . 

8. Taxable Interest on Liberty Bonds, etc. (Tnm egwd* B). . 

9. Other Income (including dividends received on Stock of foreign corporations), tents asiurs u lemoti 


10. Torsi, Incomb in Irxue 1 to 9 — 


DEDUC 


1), Interest Paid, 


12. Taxes Paid. (Eipisis is e«asdais »j, 


12. Losses by Fire, 8torm, ete. (EtyWe la tsm* on mi r> .. 


14. Bad Debts. (Eiptsia la Maiuk I). 


IS. Contributions. (Iiptes is acted* F>. 


10. Other Deductions Authorised by Law. (CitiUmhecmduto ri 


Total Dxdvctionb in Irene 11 To in .... 


Net iNcgMB (Item 10 minus Item !7i 


COMPUTATION OF TAX (See lostsvssUow at 


31. Net Income (Item 18 above). 

32. Leas Dividends (Item , „ 

7 above).•.?£#.£ *.V 

32. Interest on liberty 

Bonds,ete.(Item 8).. 

24. Personal Exemption.. .. 

30. Credit for Dependent*. . P. 9 . 9 _ 

’U. Total of Items 22,33, 34, and 35. 

27. Balance (Item 31 minus 20). 

38. Amount taxatrie at 1 (not over 
the first 24.000 of Item 27). 


39. Balance (Item IT minus 28). 

40. Amount taxable at 9% (not over 

the second 84,000 of Item 37). 

41. Amount taxable at 9% (balance 
over 22.000 ef Item 27) 


TAXPAYER** 


'42. Normal Tax <1H% of Item 38). 
43. Normal Tax (3% of Item 40)_ 


OP PAYMENTS 


Dm 


Cesar oe M. o. No. 


Bise os omrs os ten 


rusm 


DUPLICATE 


ASSISTANCE, CO^O 
DEPUTY ro rr . . 

OR TOME '' 
COLLECTORS 


Ch s s hs and drafts will ha B M ip te fi enty if payable at par e-isws 


INDIVIDUAL INCOME TAX RETURN 

FOX MET INCOMES FROM SALARIES OR WAGES OF MORE THAN $5,000 

OR INCOMES. REGARDLESS OF AMOUNT, FROM BUSINESS, PROFESSION, RENTS. OR SALE OF PR0PERTT 

For Calendar Year 1927 

Fils This Ester* Whh As C ili rt sr ef lelireil Itrrsees fsr Tsar BUM sa sr isfsrs Msrth IS, 1921 

*»•' MW I i ■ i » ■ — — .1 ■ ■ ■ - - ■ .... , . . rnmmrnmm m ■ «■ ■ .... — - 

(MUNT NAME AND ADOKIBS MJUNVY BELOW) 

.^Gf/?A/oA/ « 5 . SdH/?rE ft 

...(Nsinri 

*4 f M O i. t. S TM R tf t qcf 

.('sinti'sirl numNr. orrursIrouU) 

y° /y K £ f? 5 A/ y 

.(Kaittss).(Cvuair).(ruui 

Occupation, Prof n elea, or Busmen_.—. 
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O* rWO FF.MK>W (UseIfrfewtlgn?). 


X. TVttol receipts from business or p ra f saei n n (iUU kind of business). 
Coot or Goods Bow 

1 * t^lb^X.... ■«■ ■«• ». ■ »»m n 

S. Malarial sod supplies__ 

1 Merchandise bought for sale..—.. 

0. Other costs (iWmlM below or ©n separate sheet)... 

0 . Mas inventory st banning of fMr.. 

7. Torso (Line* 2 to 6 , ladusiT#)—. 

H. Lees inventory st end of yesr.. 

9. Nst Cost or Goods Solo (Lion 7 minus Lino R). 


S. 




Green Beauties Dxdocuwm 

10. Salaries, delusive of “ Inbor,'’ reported on Line 2, 

end eadusive of compensation fcf your servleee—. 

» 

11. Interest on business Indebtedness t*others. 


12. Taxes on businc** and business property....... 

13. Losaea by Ore, storm, etc. (explain i:i table provided 

therefor st foot of page)... 


N«»tk.— Do not deduct here or elsewhere eomi>n n for your services. 


14. Bad debts sri-bn* from sales or services. 

1ft. Depreciation, obsolesrcnre, ond depletion (explait- 

in table provided therefor et foot of p:,y.*,. 

1ft. Rent, repairs, and other expenses (Itemio >1 below or 
OO separate sheet» ..... 


17. _Totsl (Lines 10 to 10, Inclusive./ . 

18. Total Dkiux-tions (Line 0 plus Line 17j 


1 ... 




••*••#••••«*#*.** 4 



.... . 




1 . 



Explanation of deductions 


10. Net Pnortr <1,lnr I minus Line 18) (Enter a* Item 3)..It... 


-Ji 


uauaaaa 


r.xpisni 

claimed 


on Lloea ft and 1ft__ 






SCHEDULE B—INCOME FROM RENTS AND ROYALTIES (Soe Instruetior, 



1. Earn or Paortan 

s. in»s 
Aivi> issn 

9. 1»4T« 

N-Lii 

«. Asm nt Kscanto 

Aui'iimi Macs 

a Coat 

7 Van s a« or 
Mams I. ml 

» )viuv‘ urr 

iMlt iVtatMTa SMS 
Cimu UncctioM 

1 v N*t i'»n (•> iijaa 
(KuUr IZ>^*..m 
lur.i «y, 


Mt. D*i JV*t 

m. fur Ymi 

4 ... . 


^ ... 

i 


' 


| . 


$. 


g. 









* 






—■“ 



... -• ...... 

..... 


. - .. 


• 


• M |. • • • ••**••« 




. ] 



9 

0 » 


fUate bow pro|ierty 
was acquired . 


(u) Obligation* id a Htate, Territory,or politfral sulaliviilon thereof, or the District of 
Columbia....... 


( 6 ) Securities iisood under Federal Farm lean Ad. or under such Art ns Amended ..J 
(e) Liberty SbjVfc Bonds and other obligation* of I'uited Statos limucd on or before 

SeptemUr 1,1917, end obligation* of |nsw<M..iiaof the United Stall's. 

<d) Liberty 4 r J.and4'4?f Bond*.Treasury 8 fi»%,3*4'1^4',;., and 4 1 47c Bonds, Trees- j 
ury Certificates of ludebtednoas, and Treasury (IVur) Savings Certificates. 

<e) Treasury Motes.. . . . 


SCHEDULE E—INTEREST ON LIBERTY BONDS AND OTHER OBLIGATIO N S OR SECUR ITIES (See Instruction ft) 

t. Ovuomix* os Dwt suits 


> IstrsftT Hicutip 

US AllBCSU 

1 Aaucar OMssa 

a i‘UMou 

\Mo( NT 

lit MM SsuM 

Tionni 

1 amoittv Owhis 

IN i ll IM Ot 

SitarttoM 

$... . 


g . 


All. 




.. . 


•MM* 

AU. 


X X 

.. 

.... 



AU.. 

X X X X X X 

X X 

. 

— 



•5.000_ 

$ .. 

.. . 

. - . 


..... . e 


None... 

.. 



a ivnitrr oa 

Am •< m iv Kit 
nr Ctiinoi 
tfoiuu !c«mS) 


f 


3 


◄ o 

e 

*« 

HO 

3 i 


Ol 


X X X X X X 
X X X X X X 
X X X X X X 

I .. 


It 

s a 

X X 


SCHEDULE F—EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS 1. U. 14, IS, AND M 

•••OT-—*—.*" |0 .0 :. ■¥■ . -y ..t.... ■» .■/).. a .... i . . 

- (fU*,^ . r? /o^j ^ -6-*©^ vT ? * f ^ 

Cl w /d© 

SD«H»SDS«>» Me**e * « St #S S M SM«>»SM>»«»Mt.»M>tS»>l ,«sess*«*>, ••• • * ..... - •••••«*• .• . ..V&«.wL .. T ., T ,- ,- 4 

'-L ..y. A^ '•» .r I. ' y r 7I. * A. ' fJ -. ^ ^ 



/ J jjt- ...^ £**ma*Xl . . ?.?C. .. 

J f | .. ’* J-. ... *► ...../..... • . . .. . ... 

v ^ 7-W /<?e - ~ J~ - 

\_ _ : . _ : _ : _ : _ v .•••”•• j. . - 7 .....-. . ■. 


i. gate or rs'tsstr 

lit MilVjugMAaU msA^wl a< «fck h nnastnirtal) 

1 Datb Acgnaio 

g aos Wets 

Aiuetsae 

4 rtosi.it ti,s 
Arts* AUlUIISIX, 

A. Cost 

iKniwirful las 1) 

S Vues a« »r 
Mascm U tsii 
(Xttadltsul Ual) 

1 



. 

$ . 


». 


j 







.... 

' 




.... , 





A voon of utrtcruno* CHts.ua o,» 
a Thlarisr 


9. fmtou»>s*rt 

$. 



.. 

. • 

1 

» 


l. (in of fsorsstr 


• Ml , ISSS 4 MM * • 


1 !>*»» A"C ty» 


• •••aaeewaeesea%» .» • 


• - 




LOSSES B Y FIRE. STORM. ETC., CLAIMED IN SCHEDULE A^AND IN 

“fTFs'i iiitiii.., 


3 l *.*fT 


....' f » 


, 4 V*»i ii«n» 
Xltwa l. il l 


i.... 


..•> 


S !ti't<t<)( avt 

ls»Mvana*Ts 
—■* 




* Alios mi Sims 
Am'wrtaui 


? Iv» OVI ol I , 

ss^vtus \ ii * s | 1 *•'' 


nsia Us 
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A. S. SCHAFER, ET AL. VS. G. T. HELVERING, COM. 

Item 42—1%% . $60. 

“ 43—3% . 120. 

“ 44—5% . 1J683.52 

“ 45—Surtax . 3 600.57 

- 1 - 

“ 46 . $5'464.09 

“ 47—Less credit. ,201.25 


“ 48 . 5,062.84 

4 4 49—Capital gain. 0 

“ 53 . 5,1262.84 


Tax paid. $7,116.83 

Would have paid 5,262.84 

Excess. 1,853.99 


16% on $3,730.15 
15% on $4,000 
14% on $1,424.61 
5% on $9,154.66 


$596.82 

600 

199.44 

^57.73 

$1,853.99 


$52,000, 13%. $3,^40 

2,575.49, 14% . 360.57 


A. S. paid normal tax 5%. $2,141.26 

Would have paid. 1,683.52 

457.74 

Paid surtax . 4,996.82 

Would have paid. 3,600.57 


$3,$00.57 

pif. 

457.74 


— 

1,396.25 1,396.25 


$1,$53.99 
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A. S. SCHAFER, ET AL. YS. G. T. HELVERING, COM. 


110 [Stamp:] United States Board of Tax Appeals. 
Filed Aug. 6,1935. 

In the Court of Appeals of the District of Columbia. 

Docket No. 72370, 72373, 72374 (Consolidated Proceedings). 

Algernon S. Schafer, Edward Schafer, Leonard Schafer, 

Petitioners, 


vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Prcecipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, and within the time allowed by 
law, transmit to the Clerk of the United States Court of 
Appeals of the District of Columbia, duly certified copies 
of the following documents and records in the above-en¬ 
titled cause in connection with the petition for review by 
the said Court of Appeals for the District of Columbia, 
heretofore filed by the petitioners: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board, as follows: 

(a) The Petition (including notice of deficiency attached 
thereto) filed by each of said petitioners. 

(b) Answer filed by respondent to each of said petitions. 

3. Findings of fact, opinion, and decision of the Board. 

4. Statement of evidence, together with proof of service 
of copy of same upon respondent. 

5. The several exhibits made a part of said statement of 
evidence by reference, including: Respondent’s Exhibit 
“A”; Petitioners’ Exhibit 1, and Petitioners’ Exhibits for 

Identification 2, 3, 4, 5, 6, 7, 8 and 9. 

Ill 6. The petition for review filed by petitioners, to¬ 
gether with proof of service of notice of filing of 
petition for review and of service of copy of petition for 
review. 
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7. Stipulation of venue. 

8. This praecipe. 


EUGENE UNTERMYER,| 
Attorney for Petitiofi 


ers. 


30 Pine Street, New York, N. Y. 

716 Investment Building, Washington, D. C. 


Agreed to. 

ROBERT H. JACKSON, 

Counsel for Respondent. 

112 United States Board of Tax Appeals, 

Docket Nos. 72370, 72373, 72374. 

Algernon S. Schafer, Edward Schafer, Leon4rd 

Schafer, Petitioners, 

v. 

-, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 111, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 30th day of 
Aug., 1935. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, j 

Clerk, United States Board of Tax Appeals. 


Washington. 
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113 United States Board of Tax Appeals. 

Docket Nos. 72370, 72373 and 72374. 

Algernon S. Schafer, Edward Schafer, Leonard 

Schafer, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered: That the time for transmission and deliverv of 

* 

the record sur petition for review of the above entitled pro¬ 
ceeding in the United States Court of Appeals for the Dis¬ 
trict of Columbia, be and it is hereby extended to Septem¬ 
ber 23 1935 

(Signed) C. ROGERS ARUNDELL, 

Member. 

Dated: Washington, D. C., Aug. 20, 1935. 

jd- 

Now, Aug. 30, 1935, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE,, 

Clerk, U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6549. 
Algernon S. Schafer, et al., Petitioners, vs. Guy T. Helver¬ 
ing, Commissioner of Internal Revenue. United States 
Court of Appeals for the District of Columbia. Filed Sep. 
16,1935. Henry W. Hodges, Clerk. 
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BRIEF FOR PETITIONERS. 


Statement. 


Algernon S. Schafer, Edward Schafer and Leonard 
Schafer, members of the New York Stock Exchange! firm 


of Schafer Bros., filed petitions for review (Tr. 4-3 et scg.) 
from decisions of the United States Board of Tax Appeals 
(40, 41) finding deficiencies as follows: 


Algernon S. Schafer. 

Edward Schafer. 

Leonard Schafer. 


$33,329.20 

33,423.09 

32,681.97 


all for the calendar year 1929. 


The parties have stipulated that this Court should have 
jurisdiction on review (42). References to the record 
are to the pages of the transcript now before it and not 
to the original paging. 

The only issue in the case is the right of the firm of 
Schafer Bros., of which petitioners were the sole partners, 
to inventory securities held by the partnership at the 
beginning and end of the year 1929, which was the tax 
year both of the partnership and of the petitioners, in the 
determination of their respective incomes subject to income 
tax for that year. 

The three cases were ordered consolidated at the hearing 
(Docket Entries, Feb. 28, 1934, p. 1) and the appeal is 
prosecuted on the same record (Petition for Review, 43; 
Order Approving Statement of Evidence, 65 ; Findings of 
Fact and Opinion, 33). 


Statement of Facts. 


As Found by the Board. 

The opinion (33) embodies findings of fact in the cus¬ 
tomary form (34-36). From 1918 to February, 1932, peti¬ 
tioners, residents of the City of New York, were general 
partners having a one-third interest each in the partner¬ 
ship of Schafer Bros., with principal office at 120 Broad¬ 
way, New York City. The original firm of Schafer Bros, 
was founded in 1860 by petitioners 7 father and has been a 
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member of the New York Stock Exchange since about 
1865. 

Leonard Schafer was the floor member and the other 
two petitioners were the office members of the partnership. 
All three petitioners were actively engaged in the business 
which, throughout the period from 1918 to 1932, wa^ that 
of dealer and merchant in securities and on margin which 
comprised the execution of orders for the purchase and 
sale of securities by its customers either on the Xew [York 
Stock Exchange, the Curb Exchange or wherever the secur¬ 
ities were listed, participation in a great number off syn¬ 
dicate and underwriting operations, and purchase! and 
sale of securities for the account of the partnership. The 
activity last named was an essential part of the firm's 
business and was much more extensive from about 1926 
through the year 1929 than previously. The transactions 
were handled through orders executed by Leonard Schafer 
or other brokers in expectation of a rise in the market 
price and for the purpose of resale at any time at a profit 
for the partnership's own account. Such securities were 
not purchased for investment. “They were purchased 
solely in expectation of a rise in the market, for the part¬ 
nership's own account for resale, to any buyer, at a profit'’ 
(Opinion, Tr. 38). 

The transactions in question were entered in a so-cfalled 
“Error Account” (the name having no significance), which 
was just an old account carried on the books and us^d for 
the partnership's own transactions in securities. 

During 1929 the partnership purchased 107,500 scares 
and sold 92,500 shares of seventy-two different issijes of 
securities, entered in the “Error Account." The number 
of such securities carried in that account at the cl()se of 
1929 was due to the drop in the market and the inability 
to sell at a profit, but all but a comparatively few! such 
shares were sold during 1930. 

The issue respecting the right to inventory securities is 
limited to those in the “Error Account." 
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The Partnership’s Business Practice Respecting Inventories. 

Prior to 1925, securities in the “Error Account” were 
carried at cost, but beginning with that year and including 
1929 the securities held for its own account were inven¬ 
toried by the partnership at fair market value and so 
entered on its books of account. The Board found that the 
securities were inventoried at the beginning and end of the 
year and it is undisputed that at all times since 1926 such 
inventory values were entered monthly on the firm’s books 
(Cornell, 58). The system of inventorying was made as a 
matter of business policy, but with knowledge of the effect 
of the taxing statutes. It is further undisputed that a 
partnership engaged in such a business would be unable to 
ascertain whether they were making or losing money unless 
its securities were inventoried both at the beginning and 
end of the yearj (Cornell, 59) and periodically (Edward 
Schafer, 62). 

The New Yorfk Stock Exchange, since about 1923, has 
required its members to inventory securities for the pur¬ 
pose of its questionnaires. 

The cost and fair market values, respectively, of the 
securities held in the “Error Account” at the beginning 
and end of 1929 are stipulated. 

The Commissioner determined that the firm must carry 
its securities at cost, whereby he disallowed the use of 
inventories and increased the partnership income by the 
amount of §511,667, the difference between cost over mar¬ 
ket value at the beginning and end of 1929. The peti¬ 
tioners’ respective interests in the alleged taxable profits 
of the firm were thereby increased, resulting in the bulk 
of the deficiencies claimed. The Board affirmed. 

Other Undisputed Facts Disclosed by the Record. 

At all times since the formation of the present partner¬ 
ship in 1918 up to February 1, 1932, the partnership of 
Schafer Bros, had a suite of offices and an established 
place of business in the City of New York (Stip., 52). 


2so investment accounts were carried on the boo|cs of 
the partnership, it being its practice to show all invest¬ 
ments in the personal accounts of the members of the 
firm. Investments so carried were in every instanci car¬ 
ried at cost to the particular member of the partnership 
(Cornell, 58). The “Error Account” was not considered 
by the partnership as a speculative account, lmt! as a 
trading proposition (Cornell, 61). 

When the partnership, in 1024 and years prior thereto, 

carried their securities at cost they did not know yhere 

tliev stood. Thereafter, bv inventorying securities, the 

partnership knew exactly at any given time what profit 

or loss there may have been. The !Xew York Stock Ex- 

%/ 

change insisted upon the partnership inventorying their 
securities in connection with questionnaires required from 
all the members. Such requirement commenced in about 
1023 and continued through 1020 and thereafter. The 
securities held by the firm at the end of 1020 wer^ not 
bought for investment and if the partnership had! been 
able to get out with a profit or a small loss they would 
have done so (Edward Schafer, 62). 

It is undisputed that all securities owned by the j part¬ 
nership were carried on its books at market and inven¬ 
toried monthly. They comprised not only securities in 
the trading accounts such as the “Error Account,' 7 but 
also securities held by the firm in its participation and 
syndicate operations, in which it also engaged extensively 
from 1926 through 1929 (Cornell, Tr. 57, 58). The only 
investment accounts, all of which were carried at cost, 
were shown in the personal accounts of the members of 
the firm, and no investment accounts were carried hs the 
property of the partnership (Cornell, Tr. 58). 

When Edward Schafer was called as a witness for the 
respondent, attention was invited to the use on his indi¬ 
vidual income tax return for 1929 of the word “broker" 
as reflecting his occupation in that year, and he testified: 
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“A. I mean by the word ‘broker’ that I would 
be buying and selling and dealing in securities, 
and when we underwrote an issue and obligated 
ourselves to a certain number of shares, why, we 
disposed of it to certain clients; or, that if I had 
bought the stock on the New York Stock Exchange 
for customers, and sold that out again, that also 
would come in that.” 

He further testified that the trading in securities shown 
in the ‘‘Error Account” was an essential part of the busi¬ 
ness of Schafer Bros, in 1929 and for fifty years before 
(64). 

The witness, Edward Schafer, further testified as fol¬ 
lows, at Tr. 62: 


“Schafer Bros, had been down in the Street 
for 73 years, and this is the first time that anv one 
of us has ever been on the stand. We have estab¬ 
lished losses for everybody that had a loss and that 
could establish a loss honorably and saved their 
income tax by doing so. Had I known that the 
Government was going back—going back on me— 
I am going to talk freely here, if I can—had I 
known that the Government was going back on me 
and tell me, after I was doing a certain thing for 
ten years; or approximately ten years, that I would 
have to stop it, and go back and change the idea of 
what I had been doing for ten years, I would not 
have been foolish enough to come up here and be 
asked bv you gentlemen at all. I would have sold 
out these securities, and I would have had no tax 
to pay. I would not have had this argument with 
my friends here. I would have been absolutely con¬ 
cluded. There would not have been anything more 
said about it. I could have bought them back if 
I felt like it. But I thought the Government’s rul¬ 
ing was a ruling. I did not think they were going 
to change every minute or so, and say ‘two years 
ago you had certain information and you should 
not have done it’—if they had told me that, I would 
have sold out my securities, and would have taken 
a loss.” 


•*i 


Other relevant portions of the testimony will be referred 
to in connection with the specific assignments of error. 

Assignments of Error. 


Petitioners assigned eighteen errors shown at pages 46 
to 48 of the transcript. No purpose would be served by 
repeating the assignments of error verbatim except as 
respects objections to introduction or rejection of evidence 
to be considered under separate point headings. 

Petitioners take the position that the history and nature 
of the business, the practice as adopted for a successive 
period of years and the status of the petitioners’ vis-a-vis 
the partnership necessitated the use of inventories with 
respect to the securities in the “Error Account” a^: the 
beginning and end of the year 1929 in order clearly to 
determine the taxable income of the partnership and the 
distributable share of the petitioners therein. 

POINT I. 

The use of inventories by the firm of Schafer Bros, 
was essential in order clearly to determine the inc ome 
of the taxpayers. 


The pertinent provision of the Revenue Act of 1928 is 
substantially identical with the numerous previous acts 
that have been in effect since the Act of 1918 whe^i the 
partnership was formed. The Act of 1928, Section 22, 
subdivision (c), provides: 

“(c) Inventories. —Whenever in the opinion of 
the Commissioner the use of inventories is heces- 
sarv in order clearly to determine the income of 
any taxpayer, inventories shall be taken by such 
taxpayer upon such basis as the Commissioner, with 


the approval of the Secretary, may prescribe as 


s 


conforming as nearly as may be to the best ac- 
counting practice in the trade or business and as 
most clearly reflecting the income.' 7 

Regulations 74, Article 105, adopted by the Commis¬ 
sioner in pursuance of such Act, provides: 

“Art. 105. Inventories by dealers in securities. 
—A Dealer in securities, who in his books of ac¬ 
count regularly inventories unsold securities on 
hand either— 

(a) At cost; 

(b) At cost or market, whichever is lower; or 

(c) At market value, 

may make his return upon the basis upon which his 
accounts i are kept; provided that a description of 
the method employed shall be included in or at¬ 
tached to the return, that all the securities must 
be inventoried by the same method, and that such 
method must be adhered to in subsequent years, 
unless another be authorized by the Commissioner. 
For the purpose of this rule a dealer in securities 
is a merchant of securities, whether an individual, 
partnership, or corporation, with an established 
place of business, regularly engaged in the purchase 
of securities and their resale to customers; that is, 
one who 1 as a merchant buys securities and sells 
them to customers with a view to the gains and 
profits that may be derived therefrom. If such 
business is simply a branch of the activities carried 
on by such person, the securities inventoried as 
here provided may include only those held for pur¬ 
poses of resale and not for investment. Taxpayers 
who buy and sell or hold securities for investment 
or speculation and not in the course of an estab¬ 
lished business, and officers of corporations and 
members of partnerships who in their individual 
capacities buy and sell securities, are not dealers 
in securities within the meaning of this rule.' 7 
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The language of this Regulation is also practically iden¬ 
tical with, the corresponding Regulations in force under 
the numerous revenue acts commencing with the Act of 
1918. 

Upon the undisputed evidence the partnership was not 
only entitled but should have been required, if it had 
adopted any other practice, to inventory its securities in 
order clearly to determine the taxable income, and Assign- 

*' 7 | a 

ments of Error Nos. 1, 2, 4 and 15 should be allowed. 

There have been a number of recent decisions oil the 
very point. It is significant that in every such case de¬ 
cided by the Courts a partnership has been allowed the 
use of inventories where the securities were inventoried 
on its books and were not held for investment, whereas 
an individual trader has not in all cases been afforded 
that privilege. 


The distinction at first sight may appear obscure, but 
further reflection should lead to the conclusion that an 
established business such as Schafer Bros, cannot clearly 
determine or reflect its income except on the basis of 
inventories, whereas an individual trader is relegated to 
cost for the reason that the foregoing considerations are 
not essential to determine his particular income. 

These distinctions are clearly pointed out in Commis¬ 
sioner v. Stevens (C. C. A., 2nd Cir., 1935), TS Fed. (2nd) 
713, involving income tax liability for 1929 and 1930, 
where the following factors were present evidencing the 
identity of that authority to the case at bar: 

%/ v 

Stevens was a member of the stock-brokerar/e firm of 
Stevens & Legg, of which there were seven partners. The 
firm had an established place of business and during the 
years at issue bought and sold stocks of fourteen different- 
corporations ‘‘for its own account, as distinguished from 
its purchasers' accounts. All their purchases we|*e in- 
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tended for resale at a profit’ 7 ( Commissioner v. Stevens, 
supra, at p. 714). 

The firm kept its books of account on an inventory basis 
and used the same basis in filing- their income tax returns 
for 1929 and 1930. All of their securities owned and car¬ 
ried on their books were inventoried bv the same method. 
This had been the method that had been consistentlv em- 
ployed for years past and which was found to be the best 
accounting- practice to employ showing the financial posi¬ 
tion of the firm and the resulting income of the taxpayer. 

Although the opinion of the learned Board Member 
herein lays great stress in arriving at his conclusions 
upon the failure of the partnership to specify the method 
of accounting employed (40), the Circuit Court of Ap¬ 
peals, in the Stevens case, held the contention that the 
failure to disclose the method of inventoryingf securities 
on the tax return precluded the use of inventories to be 
without merit , in the following language (p. 714) : 

"The claim that the firm did not comply with 
the Commissioner's regulations, in that it failed 
to include in or attach to its returns a description 
of the method of accounting employed, is without 
merit. Respondent substantially complied with Art. 
105, Reg. 74. The Board found that the firm's 
books of account recorded the securities regularly 
inventoried at market. Unsold securities on hand 
at the end of each vear, not onlv in the taxable 
years, but in the years prior to and subsequent 
thereto, were computed to determine net income for 
tax purposes on the same basis. As dealers they 
were entitled to inventory unsold securities at mar¬ 
ket prices despite the failure to note on its return 
a description of the method employed by it in keep¬ 
ing its books or valuing its inventories. Congress 
did not vest the Commissioner ’with powers by ad- 
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ministrative requirement to deprive dealers of the 
right to use inventories which are necessary to 
clearly determine its income where, as here, the 
actual method employed conformed, as nearly as 
possible, to the best accounting practice in thp trade 
and most clearly reflected income, and where! there 
has been a substantial compliance with the statute 
and regulations. United States v. United [V^erde 
Copper Co., 106 U. S. 207, 25 S. Ct. 222, 40 U Ed. 
440: Tn re Clicquot Club v. United States (I). C.), 
13 Fed. (2d) 655." 

The Court further brushed aside the contention lof the 

i 

Commissioner that other brokers were not “customers'* 
within the narrow interpretation of Article 105, above 
quoted, in the following language (p. 714) : 

“Another broker may well be considered a cus- 
tomer. Indeed, unless the firm was a deader in 
securities, members of the stock exchange whb pur¬ 
chased securities from it, and who were its cus¬ 
tomers, could have bought the stock in the| open 
market instead of buying from them.** 

It is submitted that Schafer Bros, were in precisely the 
same position as the firm of Stevens & Legg. In the case 
last cited, the challenged accounts involved securities pur¬ 
chased and sold through brokers and held for the account 
of the firm. The identity of the sellers and purchasers 
was unknown. The firm “at all times had shares of the 
stock to be sold for profit or loss, as the case may be. 
This was its wares or stock in trade.** This factor dis¬ 
poses of the further views in the opinion herein of the 
learned Member, shown at 38, that the identity of the 
ultimate purchaser plays any part in the status pf the 
firm as a dealer. 

Schafer Bros, for many years had adopted the practice 
of inventorying its securities and keeping its bopks on 
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an accrual basis, just as did Stevens & Legg. In both 
instances it has been found or established that the best 
accounting practice to employ in a business of such a 
nature was to show the financial position of the taxpayer 
by the use of inventories. 

The cases are in all respects indistinguishable and we 
respectfully submit that the assignments of error should 
be allowed and the case reversed on the authority of 
Commissioner v. Stevens alone. 


The Custom Established in the Trade of Inventory - 

inij the Securities Is the Only Method by Which 
Income Can Be Accurately Reflected. 

The effect upon the reported profit and loss of the part¬ 
nership and the consequent taxable income of the members 
of endeavoring to return the annual operations on a cost 
basis is graphically portrayed from the undisputed testi¬ 
mony of Edward Schafer appearing at page 62 of the 
transcript. He testified that cost in a business such as 
that of Schafer Bros, was meaningless and that if the 
market were up, a man who did not inventory his securi¬ 
ties could conceal his profits; if it were down, he might be 
“broke v in fact, if solvent in name. 

It is further undisputed that the Xew York Stock Ex¬ 
change prescribed inventory values in its determination 
of the condition of its member firms on periodical ques¬ 
tionnaires, and that the firm had carried the securities in 
its trading accounts on that basis for upwards of five 
years prior to and including the taxable year and there¬ 
after. 

On this aspect attention is invited to the views of the 
Board of Tax Appeals in Estate of Hall, 29 B. T. A. 1255 
(affd. sub. nom. Commissioner v. Charavay [3rd Circuit, 
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1935], 79 Fed. [2nd] 40G), the Board stating in the re¬ 
ported case at page 1258: 

“It was customary in the trade or business of 

i/ 

dealers in securities to inventory securities on hand 

i 

at the end of each year at the market price. ! This 
method conformed to the best accounting practice 
in that trade or business. Dealers in securities fol¬ 
low this method because their transactions bccur 
on the market basis. Securities used as collateral 
in connection with loans from banks are also vjalued 
at market, and reports made to the New York 
Stock Exchange are on the basis of market value, 
as well as cost. The method of inventorying securi- 
ties on hand at market would be used in thb best 
accounting practice in a financial balance sheet.-’ 

In its opinion of affirmance, the Court of Appeals, in 
approving the opinion of the Board of Tax Appeals, Stated 
in 79 Feil. (2d) at p. 40«: I 

“ * * * It grasped and decided the gist Of the 
case as follows: ‘In our opinion, however, th^ con¬ 
trolling factor here is not the method by which 
the partnership obtained customers or made sales. 
It is the fact that the partnership purchased Securi¬ 
ties and held them not for investment or specula¬ 
tion, but for resale at a profit to anyone who desired 
to buy.’” (Italics ours.) i 

The Stevens and Charavay cases are the most recent 
expressions of the Courts respecting the rights of Stock 
Exchange firms to inventory securities in their trading 
accounts, and are controlling here. 
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POINT II. 

The firm of Schafer Bros, was a dealer in securities 
with respect to the securities in the “Error Account” 
as well as with respect to other branches of its busi¬ 
ness. 

We respectfully submit that the Board should have held 
that the firm of Schafer Bros, was, during 1929, a dealer 
in securities purchased and sold for the account of the 
partnership and reflected in the “Error Account” and 
that Assignment of Error No. 3 should be allowed. 

Analysis of Regulation 74, Article 105, discloses the 
following prerequisites as entitling a buyer and seller of 
securities to be classified as a dealer: 

(1) “* * * a description of the method employed 
shall be included in or attached to the return * * 

This prerequisite was dispensed with by the opinion of 
the Court in the Stevens case. 

(2) “ * * * all the securities must be inventoried 
by the same method * * which appears from the 
findings and the undisputed evidence. 

(3) “ * * * such method must be adhered to in sub¬ 
sequent years. * * It appears in this case from 

the findings and the undisputed evidence that Schafer 
Bros, had inventoried securities at market on their books 

as well as on their tax returns for all the years commenc- 

%/ 

ing in 1925 to 1929 and thereafter. 

(4) “* * * a dealer in securities is a merchant of 
securities, whether an individual, partnership or corpora¬ 
tion. * * A merchant may sell either at wholesale 
or at retail and his customers are not limited to any par¬ 
ticular class or category of persons. 


The Century Dictionary and Cyclopedia (Revised and 
Enlarged Edition) defines “merchant” as follows (Vol. 
III, p. 3713) : | 

“One who is engaged in the business of 'buying 
commercial commodities and selling them again for 
the sake of profit, especially one who buys and sells 
in quantity or by wholesale.” 

In view of the decision in the Stevens case that sales of 
small lots at retail did not interfere with the classification 
of Stevens & Legg as merchants, it is manifest that the 
Courts have adopted the broader definition in applying 
that term. 

(5) “* * * with an established place of business 
* * * » That is conceded here. 

((>) “* * * regularly engaged in the purchase of 
securities and their resale to customers * * The 

purchase and resale is conceded; the term “customers” 
includes brokers through and to whom Schafer Bros, sold 
the securities in the “Error Account” ( Commissioner v. 
Stevens, supra). 

(7) “* * * that is, one who as a merchant buys Securi¬ 
ties and sells them to customers with a view to the gains 
and profits that may be derived therefrom * * V The 
only additional factor here presented is of “view to the 
gains and profits,” and it is conceded that the “Error 
Account” was conducted for that purpose and not for the 
purpose of investment or the derivation of income. 

(8) “ * * * If such business is simply a branch of the 
activities carried on by such person, the securities inven¬ 
toried as here provided may include only those held for 
purposes of resale and not for investment. * * *.” It 
is manifest that the purport of this sentence is only to 
exclude from the right to inventory, securities held for 
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investment, and it is not disputed that all of the securities 
in the “Error Account" were held for resale. 

(9) “Taxpayers who buy and sell or hold securities 
for investment or speculation (no comma) and not in the 
course of an established business, and officers of corpora¬ 
tions and members of partnerships who in their individual 
capacities buy and sell securities, are not dealers in securi¬ 
ties within the meaning of this rule.” 

The first clause emphasizes the denial of the right to 
inventory to persons not engaged in an established busi¬ 
ness and the use of the word “or” before “speculation” 
as against the word “and” before the words “not in the 
course of an established business” are highly significant 
to evidence that the word “and” is used in a conjunctive 
sense and is intended to qualify the previous matter. This 
aspect is immaterial in that the undisputed testimony is 
that the “Error Account” was not a speculative account 
in the usual sense; it teas a part of the regular business 
of the partnership. It follows that the actual criterion to 
be determined is whether or not the transactions in ques¬ 
tion are part of an established business, and as to this 
there can be no doubt on the record before this Court. 

The further exceptions contained in the last sentence 
of the Regulation emphasize the particular limitations on 
the general rule in that the right to be classified as a 
dealer is denied to officers of corporations and members 
of partnerships who buy and sell securities in their indi¬ 
vidual capacities. The right to inventory has frequently 
been denied by the Board to members of firms who specu¬ 
lated on their own account and not for the account of 
the partnership, and rightly so. 

Summarizing the application of Article 105: 

Schafer Bros. (1) inventoried all of its securities by the 
same method for a long period of years, including the 
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taxable year (2) was a partnership having an established 
place of business regularly engaged in the purchase of 
securities and their resale to customers, whether the cus- 

7 i 

tomers be brokers or not, with a view to the gains and 
profits to be derived therefrom; (3) engaged in purchases 
and sales for the account of the partnership in the “Iprror 
Account” as an essential branch of the business; (4) 
bought and sold the securities in the “Error Account” in 
the course of an established business and not for divest¬ 
ment or speculation; (5) engaged in these transactions as 
and for the account of the firm and none of the trans¬ 
actions in question were the individual enterprise of any 
member of the firm. 

Consideration of the Authorities. 

A leading case on the exact point is Commissioner v. 
Stevens, supra, which was decided under Section 32(c) 
of the Revenue Act of 1928 and Regulations 74, Article 105. 

The Court in that case distinguished Seeley v. Helver- 
iny, decided in the same circuit on May 6, 1935 (77 Fed. 
[2nd] 323), where the taxpayer was a floor trader on 
the Stock Exchange, on the ground that Seeley “was a 
broker, not buying for lvimself but for customers of a 
firm with which he was associated, and he did not sell to 
those customers but for them,” whereby it was determined 
that Seeley was not a dealer. 

The Court, in the Stevens case, drew the further dis¬ 
tinction that in the Seeley case “He had no established 
place of business; no personal customers; never bought 
securities as stock in trade to be thereafter resold to cus¬ 
tomers.” Seeley, in other words, was a floor trader. He 
was not a member of any Stock Exchange firm, but asso¬ 
ciated with them. He was merely a broker when he bought; 
he did not buy for himself but for the firnrs customers. 
“When he sold he did not sell to those customers but for 
them” (77 Fed. [2nd], at p. 324—italics not ours). 
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It is manifest that the converse appears in the case at 
bar. The securities in the “Error Account'’ were bought 
by Schafer Bros, from previous holders who were their 
customers. When they were sold the purchaser was also 
a customer. The fact that a broker intervened or that 
the customer might be unknown is wholly immaterial, 
under the decision in the Stevens case. 

In all of the cases that disallowed the use of inventories 
there were absent certain factors permitting the taxpayer 
to be classified as a dealer. 

Thus, in the Seeley case, supra, the taxpayer was an 
individual trader who was not the member of any firm, 
and simply traded for himself on margin. He was a 
floor trader and had no personal customers. 

In Wilson v. Commissioner (10th C. C. A., 1935), 7G 
Fed. (2nd) 476, the taxpayer was simply acting as agent 
for Otis & Co. in marketing certain unlisted shares. He 
maintained no separate offices or separate place of busi¬ 
ness, the Court holding that the taxpayer's method of 
doing business ‘‘was merely an expedient in the nature of 
a trading account through which the company (Otis & 
Co.) could ostensibly reduce its excessive underwritings at 
needed junctures.” 

The intent of Congress to include as a “dealer'’ persons 
buying and selling securities for their own account, 
through a broker or otherwise, in the course of an estab¬ 
lished business, is further emphasized by the definition 
contained in the Securities and Exchange Act of 1934 
(Sec. 3) reading: 

“ (5) The term ‘dealer’ means any person engaged 
in the business of buying and selling securities for 
his oxen account, through a broker or otherwise, but 
does not include a bank, or any person in so far as 
he buys or sells securities for his own account, either 
individually or in some fiduciary capacity, but not 
as a part of a regular business.” (Italics ours.) 
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The Conception of a Dealer Applied by the Counts 


Is Sustained by the “Wash Sale” Provision of the 


Revenue Act of 1!)28 and the Commissioner’s Rehu- 


lations Thereurider. 


The Commissioner, by his Regulations (Article 
Regulations 74), interprets Section 118 of the 102 
as follows: 
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61 of 
* Act 


“A taxpayer, other than one in the trade or busi¬ 
ness of buying and selling securities, can not deduct- 
any loss claimed to have been sustained from the 
sale or other disposition of stock or securities, if 
within 30 days before or after the date of such 
sale or other disposition he has acquired (Other¬ 
wise than by bequest or inheritance), or has entered 
into a contract or option to acquire, substantially 
identical property, and the property so acquired 
is held by the taxpayer for any period after such 
sale or other disposition. If such acquisition or 
the contract or option to acquire is to the extent 
of part only of substantially identical property, 
only a proportionate part of the loss shall b<t dis¬ 
allowed. See Article 602 for the basis for ieter- 
mining gain or loss from the subsequent sale or 
other disposition of such securities. This provision 
is designed to prevent a taxpayer who owns securi¬ 
ties, other than one in the trade or business of buy¬ 
ing and selling securities , from claiming as 
duction in computing net income the so-called 
sustained from a sale of securities which is i 
diately followed or immediately preceded by aj 
chase of substantially identical securities.” (Italics 
ours.) 


a de¬ 
doss' 
tnme- 
pur- 


Xo occasion for making the exception in question should 
arise unless the excepted classification of taxpayers were 
permitted to inventory their securities. 

The criterion to be applied with respect to inventories 
as well as the “wash sale’’ provision is, therefore, whether 


the taxpayer is engaged as a business in the purchase and 
sale of securities and, for this purpose, an established 
place of business and evidence that purchases and sales 
of securities are an essential part of the taxpayer’s busi¬ 
ness, are essential factors. 

In this connection we invite attention to the evidence 
of Mr. Edward Schafer, supra, at page 6. The partner¬ 
ship herein was not within the ‘‘wash sale'’ provision. It 
could have sold the securities in the “Error Account” and 
repurchased the same securities the same moment, but 
the sales would have constituted closed transactions upon 
which the loss would and could have been established. 

It would be an absurd perversion of the Revenue Act 
to urge that a taxpayer who may establish his losses by 
a “wash sale” is compelled to go through the motions, 
of which an excellent example is furnished in Walter 
Thiele, 32 B. T. A. 134, where the taxpayer was an indi¬ 
vidual trader on margin account who, for the admitted 
purpose of realizing tax losses in 1929, instructed his 
brokers to sell certain securities and immediately repur¬ 
chase them in his account. The Board held that since 
the petitioner was engaged in the business of buying and 
selling securities, the “wash sale” prohibition was in¬ 
applicable and found for the petitioner notwithstanding 
that the transactions were admittedly effected to establish 
income tax losses. 

We accordingly submit that the definition of a dealer 
properly extends to any established firm “in the trade or 
business of buying and selling securities” and that the 
findings and evidence respecting the nature of Schafer 
Bros.’ business impel the application of the inventory 
provisions of the statute. 

It follows that Assignments of Error Xos. 12 and 13 
should be allowed. 


POINT III. 


Schafer Bros, were entitled to inventory their securi¬ 
ties for 1929 in reliance upon the long-established 
Bureau practice of prior years and the expressed 
views of the Bureau on the subject. The I^oard 
accordingly erred in rejecting evidence tending to 
establish that the taxes of petitioners for prior years 
had been higher as the result of using inventories in 
lieu of carrying securities at cost. 


The witness Cornell testified without objection that, 
for the calendar year 1927, the amount of distributable 
income was increased by reason of inventorying at market 
securities owned by the partnership in lieu of carrying 
them at cost. 

Petitioners' counsel thereupon asked how much the in¬ 
come of the partnership and the income tax of the three 
partners was increased as the result of inventorying securi¬ 
ties in 1927, to which objections were sustained and excep¬ 
tions noted (58, 59). 

The evidence further shows that the partnership, in 
inventorying its securities, relied on a ruling made jin or 
about 1922 as respects the right of a trader in securities 
to use inventories (59), the ruling being the opinion of 
the Committee on Appeals and Review, A. R. R. 755, 
I—1 C. B. 225, as Exhibit 2 for Identification, at oages 
GS to 73 of the transcript. 

The ruling on which the partnership relied deteripined 
that a trader engaged in business as a buyer and seller of 
securities with the purpose and expectation of resale at a 
profit within a short period of time, and not for the pur¬ 
pose of investment, would have the right to inventory 
securities held by him at market for the taxable period in 
the computation of his taxable income. 



The language of the laws and regulations of the Com¬ 
missioner on the subject of inventorying securities have 
not changed at any time since the above decision bv the 
Committee on Appeals and Review, which covered the 
activities of that particular trader for the years 1918 and 
1919. The Regulation in force under the Revenue Act of 
1918 was, to all intents and purposes, identical with pres¬ 
ent Regulations 74, Article 105. 


The Consistent Interpretation Placed by the Com¬ 
missioner Upon the statute Respecting Inventories 
Through the Decision- of the Committee on Appeals 
and Review in A. R. R. 755 (Exhibit 2 for Identifi¬ 
cation) , on Which Petitioners Relied, Precludes the 
Application bf a Different Ruling After a Period of 

Ten Years. 

The Government must adhere to the interpretation estab- 
Jished continuouslv since 1922, not only bv reason of its 
own rulings, but even more by reason of its administrative 
practice of allowing the use of inventories. The evidence 
is uncontradicted that the partnership had predicated its 
income subject to tax by the use of inventories at all times 
since 1924 without any effort by the Commissioner to 
enforce any change. In fact, with the riding of the Com¬ 
mittee on Appeals and Review before it as the only guide 
for interpretation of the statute, the firm of Schafer Bros, 
was compelled to inventory the securities in its trading 
account. Any other course of procedure would have been 
legally erroneous at the time the firm's income tax retu/rn 
for 1929 was required to be filed. 

The practice followed by the partnership was developed 
and promulgated under the Revenue Act and Treasury 
Regulations as far back as 1918 and has been ratified, 
confirmed and acquiesced in by the enactment of statutes 



and the promulgation of regulations employing the fame 
language as the earlier enactments. It is established law 
that where a statute that has been construed by a Judi¬ 
cial, legislative, executive or departmental authority, has 
been re-enacted in the same or substantially the same 

* T 

terms, the Legislature is presumed to have been faxn|iliar 
with its construction and to have adopted it as a part of 
the law. 


Edwards v. Wabash Ry. Co. (C. C. A., 2nd jCir., 
1020, 204 Fed. 010, page 618. 

That case involved the application of a stamp tax to cer¬ 
tain exchanges of stock certificates. The Court said, after 
announcing the application of the foregoing principles: 

* * * Congress, by re-enacting the act without 
substantial change in the provision now under 
consideration, adopted the construction which the 
Treasury Department for 15 years had placed upon 
it.” (Italics ours.) 

It has been repeatedly held by the Supreme Court that 
interpretations given to executive, administrative or de¬ 
partmental authorities such as the Treasury Department 
in relation to the Tariff Act (National Lead Co. v. United 
States, [1910] 252 U. S. 140) the Interstate Commerce 
Commission (New Haven It. R. v. Interstate Comm erce 
Commission, [1905] 200 U. S. 361), a State tax board 
(see Copper Queen Mining Co. v. Arizona Board , [1906] 
206 U. S. 474), tariff authorities ( United States v. Baruch, 
[1911] 223 U. S. 191), immigration authorities (Nagle v. 
Lai Hoa, [1927] 275 U. S. 475), and to the Postmaster 
General and to the accounting officers of the Treasury 
(United States v. Alabama R . R. Co., [1891] 142 U. S. 
615) will be followed by the Courts where the same pro¬ 
vision of the statute is adopted or re-enacted for many 
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years without change. In the case last cited the Court 
said (L42 U. S. 615, at p. 621) : 

“ * * * It is a settled doctrine of this court 
that, in case of ambiguity, the judicial department 
trill lean in favor of a construction given to a stat¬ 
ute by the department charged icith the execution 
of such statute, and, if such construction be acted 
upon for a number of years, will look with dis¬ 
favor upon any sudden change, whereby parties who 
have contracted with the government upon the faith 
of such construction may be prejudiced. It is espe¬ 
cially objectionable that a construction of a statute 
favorable to the individual citizen should be changed 
in such maimer as to become retroactive, and to 
require from him the repayment of moneys to which 
he had slip posed himself entitled, and upon the ex¬ 
pectation of which he had made his contracts with 
the government.” (Italics ours.) 

The first occasion in which doubt was cast upon the 
controlling effect of ARR-755 arose under I>CM9656, which 
appears in X-2 CB-127, and was not promulgated until 
the latter part of 1931. This was a year and a half after 
the partnership and the individual partners were required 

to file and did file their income tax returns for the vear 
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1929. They were compelled to rely upon ARR-755, which 
was the only binding interpretation of the law and regula¬ 
tions in force up to that time, and which remained in force 
unquestioned for almost ten years. 

We accordingly submit that Assignments of Error Nos. 
5 and 6 should be allowed. 


POINT IV. 


The failure to disclose the precise method of inven¬ 
torying in the partnership return does not preclude 
its right to their use where, as in this case, the facts 
entitling the partnership to the use of inventories is 
established. 


The Court so held in Commissioner v. Stevens , stppra, 
where it said: 

i 

‘‘The claim that the firm did not comply with 
the Commissioner’s regulations, in that it failed to 
include in or attach to its returns a description 
of the method of accounting employed, is 'without 
merit." 

The Courts are concerned not with technical requirements 
but with factual considerations. In this case the Board 
has found, or the evidence has established beyond contra¬ 
diction, all the factual predicates requisite to the use of 
inventories by the firm. 

We further invite to the Court’s attention that the stipu¬ 
lation of facts entered into between the parties before the 
trial established that the values used by the partnership 
to inventory its securities were the fair market values 
(see Exhibits I> and C to the stipulation of facts at!54). 
It is a matter of common knowledge that the field agents 
of the Government examine the returns of taxpayers, and 
of the partnerships in which they have an interest, for the 
very purpose of checking up on these factors. 


It is noteworthy that the form of return (Respondent's 
Exhibit A, facing Tr. G4) contains no direct question that 
could reasonably be construed as a request for a state¬ 
ment either of the basis upon which the inventory! was 
established or the basis on which the income was jrom- 


puted. The only mention of inventory is under Ques¬ 
tion 2, where it is grouped with other questions leading 

to the inference that anv form of disclosure thereunder 
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would he applicable only to a manufacturing concern or 
other commercial enterprise and not to a brokerage con¬ 
cern or dealers or traders in securities. 

In this particular instance it is manifest that the Com¬ 
missioner was advised of the method by which the partner¬ 
ship had reported and computed income during the five 
years preceding 1929 because of its practice in those years, 
and the periodical examination of its returns and records 
made by the Commissioner's agents under his direction. 

It is accordingly submitted that Assignments of Error 
Nos. 7, 8 and 11 should be allowed. 


POINT V. 

The Board of Tax Appeals erred in disregarding the 
nature of the business and the customs of the Stock 
Exchange by which the firm was bound. 

The Board has found, and the evidence establishes, that 
the New York Stock Exchange required member firms to 
inventory securities for the purpose of answering ques¬ 
tionnaires indicating their actual condition. It is further 
undisputed that the firm of Schafer Bros, could not tell 
its actual position if it predicated its accounts on cost of 
securities acquired (Testimony of Edward Schafer at 62 
and 63, quoted above at pages 7 and 8). 

Congress has prescribed the use of inventories whenever 
thev are necessarv "in order clearlv to determine the in- 
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come of any taxpayer.” In times such as 1929 any attempt 
to reflect the income of the holder of securities on the basis 
of cost appears even more absurd than in ordinary times. 


I 

Many situations have occurred where taxpayer^ had 
realized substantial profits, but the balance of whose 
securities were so depreciated that they found themselves 
paupers. j 

We concede that certain limitations must be observed. 
The rank and file of business men who run a margin 
account on the side must be deemed to assume the risk 
of such a situation. Where, however, a firm is engaged 
in the Stock Exchange business and an essential part of 
that business consists of the purchase and resale of securi¬ 
ties for the purpose of realizing a profit, any attenjpt to 
predicate the income of that firm on the basis of cost not 
only affords a highly artificial reflection of its jjctual 


income, but will lead to disastrous consequences wholly 
unanticipated by the Revenue Acts. 

It is for this reason that the law and regulations have 
consistently drawn the distinction between securities pur¬ 
chased for investment and securities purchased for resale. 
Investment implies a more or less long term holding for 
the purpose of deriving income. The purpose of the trans¬ 
action has no relation to fluctuating capital values. 

Conversely, trading in securities or the purchase with 
the intention of selling to whomever may see fit to buy 
is concerned primarily with the status of the capital. 


The “Error Account” of Schafer Bros, was a trading ac¬ 
count (Cornell, 01). The securities were acquired for 
the purpose of resale. It follows that the nature c(f the 
business and the Stock Exchange regulations impel the 
application of inventories in the determination of the true 
income of the partnership in 1929, and that Assignments 
of Error Xos. 9 and 10 should be allowed. 
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Respondent's Determination Would Have Required 

the Partnership to Adopt Conflicting Methods of 
Bookkeeping for its Securities. 

Respondent has not attempted to disturb the firm's prac¬ 
tice of inventorying securities held in its syndicate and 
participation operations at market. The extent of those 
operations is show n in Exhibit 1 at Tr. 65 for the years 
1026 through 1929. 

Since the operations last mentioned and the trading 
operations conducted in the ‘‘Error Account’’ were both 
essential parts of the business of the firm, the absurdity 
of carrying one group of securities at market and another 
group of securities at cost appears on its face. 

If the use of inventories is necessary in order clearly 
to determine th£ income derived from syndicates and par¬ 
ticipations, there is no rhyme or reason for denying the 
right to inventory with respect to the trading accounts 
which were entered into for precisely the same purposes 

and under substantially the same conditions as the svn- 

«/ •/ 

dicate and participation operations. 

The only distinction is that, in the case of the trading 
accounts, the securities were purchased and sold through 
brokers, and this factor has been held to be immaterial 
in Commissioner v. Stevens, supra, as affecting the right 
to the use of inventories. 

These considerations further impel the allowance of 
Assignments of Error Xos. 4 and 9. 
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POINT VI. 


The ruling and determination of respondent and 
the holding and decision of the Board herein impair 
the constitutional rights of petitioners and violate! the 
provisions of the Constitution of the United Spates 
thereunto made and provided. 

The Revenue Acts imposing a tax on incomes are enacted 


pursuant to the powers vested in Congress under 


the 


Sixteenth Amendment to the Constitution. Bv that amend- 

€/ 

ment Congress is permitted to tax incomes from whatever 
source derived. The record in this case establishes that 
the Commissioner has endeavored, by the application of 
an arbitrary rule, to take as income what is not income 
at all. In determining what is income, the Commissioner 
as well as Congress must observe the customs of the Par¬ 
ticular business. Those customs impel the conclusion that 
the only true measure of the income of the partnership 
and the corresponding distributable income of the part- 
ners that are subject to tax must be predicated upon 
inventorying its securities at the beginning and eri(| of 
the year. 

Under Section 182 of the Revenue Act of 1928 the peti¬ 
tioners herein are taxable as partners of Schafer Bros, 
only upon their pro rata share of the net income of the 
partnership. 

The Court is concerned herein onlv with the distributive 

%/ 

income of the partnership and can consider on this appeal 
what is the income of the petitioners only in relation to 
the partnership. 

The decisions of the Courts on similar questions Have 
determined what is and what is not income of a nrm 
trading in securities. Every case in the Courts tha^: is 
concerned with a firm, as distinguished from an individual, 



30 

has permitted the use of inventories where trading in 
securities was ! an essential part of the business of the 
partnership. The income of the petitioners can be deter¬ 
mined only on their share of the income of the partnership. 
It is a truism that Congress can only tax what is in fact 
income under the Revenue Acts, and that anv endeavor 
to predicate petitioners’ taxes on some other basis is 
beyond the scdpe of those Acts. Only by allowing the 
use of inventories can the actual income be determined, 
and we respectfully submit that Assignments of Error 
Nos. 14, 1(5, IT and 18 should be allowed. 

CONCLUSION. 

The assignments of error should be allowed and 
the decision of the Board of Tax Appeals should be 
reversed and the distributable income of the peti¬ 
tioners from the partnership of Schafer Bros, and 
their corresponding income tax liability for the cal¬ 
endar year 1929 should be redetermined on the basis 
of inventorying securities owned by the partnership 
at the beginning and end of the calendar year 1929 
at the fair market values thereof, which fair market 
values are stipulated in this proceeding. 

Respectfully submitted, 

EUGENE UNTERMYER, 
EDGAR J. GOODRICH, 

Solicitors for Petitioners. 
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In the United States Court of Appeals 
for the District of Columbia 

No. 6549 

Algernon S. Schafer, petitioner 

i 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

No. 6550 

Edward Schafer, petitioner 

v. 

Guy T. Helvering, Commissioner of 

Revenue, respondent 

No. 6551 

Leonard Schafer, petitioner 

v . 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 
— 
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STATES BOARD OF TAX APPEALS 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The only previous opinion is that of the Unit 
States Board of Tax Appeals (R. 36-40), which 
reported in 32 B. T. A. 289. 
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JURISDICTION 

This review involves a deficiency in income taxes 
for the taxable year 1929 of the petitioner Algernon 
S. Schafer in the sum of $33,329.20 (R. 40-41), of 
the petitioner Edward Schafer in the sum of $33,- 
423.09 (R. 41), and of the petitioner Leonard 
Schafer in the sum of $32,681.97 (R. 41-42), and 
is taken from a decision of the Board of Tax Ap¬ 
peals in each of the said petitioners’ names, entered 
March 30, 1935 (R. 40-42). The three cases were 
consolidated for trial (R. 33), and were tried upon 
three stipulations of fact (R. 51-54, 55, 56-57) and 
oral testimony (R. 57-67). The case is brought to 

i 

this Court by a consolidated petition for review 
filed June 21; 1935 (R. 43-50), under a stipulation 
as to jurisdiction (R. 42), pursuant to Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 
Stat. 9, as amended by Section 1101 of the Revenue 

QUESTIONS PRESENTED 

Act of 1932, c. 209, 47 Stat. 169. 

1. Was the brokerage firm of Schafer Brothers a 
dealer in securities and entitled to make its return 
for the taxable year 1929 upon the inventory 
method of accounting with respect to the purchases 
and sales of certain stocks entered in its “ Error 
Account 

2. Was there a long-established departmental in¬ 
terpretation of the law permitting the use of in¬ 
ventories to the firm in respect of the securities 
in question ? 


3 


3. Were the petitioners’ constitutional right^ in¬ 
vaded by denying their firm the right to make re¬ 
turn upon the inventory basis in respect of the iaid 
securities ? 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 22. Gross Income. 


(c) Inventories .—Whenever in the opin¬ 
ion of the Commissioner the use of in¬ 
ventories is necessary in order clearly to 
determine the income of any taxpayer, in¬ 
ventories shall be taken by such taxpayer 
upon such basis as the Commissioner, with 
the approval of the Secretary, may pre¬ 
scribe as conforming as nearly as may be 
to the best accounting practice in the tride 
or business and as most clearly reflecting 
the income. 

Treasury Regulations 74: 

Art. 105. Inventories by dealers in secur¬ 
ities .—A dealer in securities, who in his 
books of account regularly inventories fin- 


sold securities on hand either— 

(a) At cost; 

(&) At cost or market, whichever is 


lower; or 

(c) At market value, 

may make his return upon the basis upbn 
which his accounts are kept; provided that 
a description of the method employed shall 
be included in or attached to the return, tijat 
all the securities must be inventoried by the 
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same method, and that such method must 
be adhered to in subsequent years, unless 
another be authorized by the Commis¬ 
sioner. For the purpose of this rule a 
dealer in securities is a merchant of secu¬ 
rities, whether an individual, partnership, or 
corporation, with an established place of 
business, regularly engaged in the purchase 
of securities and their resale to customers; 
that is, one who as a merchant buys securi¬ 
ties and sells them to customers with a view 
to the gains and profits that may be derived 
therefrom. If such business is simply a 
branch of the activities carried on by such 
persoil, the securities inventoried as here 
provided may include only those held for 
purposes of resale and not for investment. 
Taxpayers who buy and sell or hold secu¬ 
rities for investment or speculation and not 
in the course of an established business, and 
officers of corporations and members of part¬ 
nerships who in their individual capacities 
buy and sell securities, are not dealers in 
securities within the meaning of this rule. 

STATEMENT 

The Board made special findings of fact. With 
the exception of those relating to the activities of 
the firm of Schafer Brothers, which are set out in 
Tnaec verba, the findings may be summarized as fol¬ 
lows (R. 34-36) : In the taxable year 1929, and for 
a number of years prior thereto, the petitioners, 
under the firm name of Schafer Brothers, con¬ 
ducted a general brokerage business with offices at 
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120 Broadway, New York. Leonard Schafer 
owned a seat on the New York Stock Exchange. 
He was the floor member, and Algernon and | Ed¬ 
ward were the office members, of the firm. All 
three were actively engaged in its business, which 
in the taxable year, and years prior thereto^ in¬ 
cluded several activities in relation to securities. 

The nature of such activities cannot bette|* be 
stated than in the language of the Board, which 
is as follows (R. 34r-35) : 

The partnership was a dealer and merchant 
in securities on commission and on mar¬ 
gin. Such business activity comprised the 
execution of orders for purchase or salp of 
securities by its customers either on the I Ex¬ 
change, the Curb, or wherever the particular 
securities were listed. Prom 1925 through 
1929 the partnership participated in a g^eat 
number of syndicate and "underwriting op¬ 
erations. Also, as a part of its business 
activities, but with no relation to its cus- 
tomers’ accounts nor to the execution of 
orders for its customers, the partnership has 
always, to some extent, bought and sold 
securities for its own account. 

Beginning in 1925 or 1926 and continuing 
through 1929, the partnership traded in; se¬ 
curities for its own account, much more 
extensively than had been its practice p^ior 
to 1925. Such trading was conducted 
through orders executed by Leonard Schafer 
or other brokers and had no relation to or 
connection with the accounts of the partner- 
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ship’s customers, but were purchased in ex¬ 
pectation of a rise in the market price and 
for the purpose of resale, to any buyer, at 
a profit for the partnership’s own account. 
Such securities were not purchased for in¬ 
vestment. Sales of those securities were 
made through orders given Leonard Schafer 
or other brokers and the identity of the pur¬ 
chasers was not known. Such purchases 
and sales were entered in the so-called 
“Error Account” (the name having no 
significance), which w T as just an old account 
carried on the books and used for the part¬ 
nership’s own transactions in securities. 
During 1929, the partnership purchased 
107,500 shares and sold 92,500 shares of 72 
different issues of securities, entered in the 
“Error Account.” The number of such 
securities carried at the close of 1929 was 
unusually large, due to the drop in the mar¬ 
ket and the inability to sell at a profit. 
However, all but a comparatively few shares 
were sold during 1930. 

In 1923, the New r York Stock Exchange made a 
rule requiring its members to inventory securities 
for the purpose of certain exchange questionnaires. 
Prior to 1925, the partnership had carried its own 
securities (as distinguished from those carried for 
customers’ accounts) in the “Error Account” at 
cost; but, beginning with that year, and including 
1929, it inventoried them at fair market value, both 
at the beginning and at the end of the year (R. 
57-58). Such change was made as a matter of 
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business policy, but with the knowledge of the effect 
of the taxing statutes. 

The Board further found that the Commission¬ 
er’s determination was that the partnership was 
not a dealer in securities with respect to the securi¬ 
ties carried in the “Error Account” and that 
therefore they must be carried at cost. Accord¬ 
ingly, he disallowed the use of inventories and 
increased the partnership income by $511,6671 the 
difference between the cost over market value at the 
beginning and end of the year 1929. 

The Board concluded that, as to this branch of 
its business, the firm was a speculator and not a 
dealer in securities within the meaning of the Regu¬ 
lations (R. 39); that it had not sustained the 
burden of proof resting upon it to show that the 
Commissioner’s determination was in error; and, 
further, that its failure to disclose in its retndn or 
attach thereto a description of the method or J^asis 
upon which the questioned accounts of the partner¬ 
ship were kept precluded it from claiming the rjight 
to make its return of income upon the inventory 
basis. 

Accordingly, the Board sustained the Commis¬ 
sioner’s determination (R. 40), and the petitioners 
seek review. 

SUMMARY OP ARGUMENT 

1. The petitioners contend that the evidence, 
with certain inferences which they seek to have this 
Court draw therefrom, justifies a finding, contrary 

39101—35-2 
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to that made by the Board, that certain purchases 
and sales of securities entered in the “ Error Ac¬ 
count” of their partnership, were an integral part 
of its business of dealing in securities. An appel¬ 
late court is without power to draw such inferences 
or to make findings of fact. 

The petitioners do not contend that the findings 
are not sustained by the evidence and the inferences 
which the Board could properly have drawn there¬ 
from. In any event, the findings are supported by 
the evidence. 1 These are that the transactions en¬ 
tered in the “Error Account” were a separate 
branch of the firm’s business, unrelated to its bro¬ 
kerage and securities business, and that the pur¬ 
chases of the securities involved were made for the 
firm’s account and solely with a view to their sale 
at a profit on an expected rise of the market. The 
regulations specifically provide for a separate 
treatment of such activities. 

If these findings are accepted, as they should be, 
it follows the Board correctly concluded that the 
firm was a speculator and not a dealer in the secu¬ 
rities within the meaning of the regulations. 

The question then is whether a person regu¬ 
larly carrying on stock speculations as a separate 
branch of a general brokerage and securities busi¬ 
ness is to be deemed a dealer with respect to such 
branch and allowed the use of inventories. 

The regulations are designed solely to permit a 
“merchant” in securities—that is, one who carries 
a stock of them to meet the demands of his cus- 
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tomers—to use the inventory method, since only 
such a dealer is in the same class with other mer¬ 


chants who keep on hand stocks to supply the 
needs of their trade. 

The inventory method of accounting does jnot 
truly reflect the gain or loss of a mere investor or 
speculator in securities, which is not determined 
until the transaction is closed by a sale of the 
security or an ascertainment of its worthlessness. 
The inventory method of determining such gaip or 
loss is an exception to the general rule. For this 
reason, a wide discretion is vested in the Commis¬ 
sioner to allow or deny its use, and a heavy burden 
is said to rest upon the taxpayer to bring himbelf 
clearly within the regulations. 

An ambiguity would be introduced into |the 
regulations, which are otherwise clear enough, if 
they are construed to deny the right to the us^ of 


inventories only to the casual investor or specu¬ 
lator, as the petitioners contend that they should, be. 

The wash-sales provisions are designed to dove¬ 
tail with the inventory provisions of the statute. 
The fact that the petitioners might have mhde 
wash sales of the securities here involved and thus 
have reduced their taxable income, had they known 
that the Commissioner would deny their partner¬ 
ship the status of a dealer, does not require the 
perpetuation of the error in permitting the firm to 
use inventories in the prior years. 

Neither the customs of the business nor the rules 
of the stock exchange, requiring its members to in- 
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ventory such securities, control the provisions of 
the statute. 

2. A single memorandum opinion of the Com¬ 
mittee on Appeals and Review is not a long-estab¬ 
lished departmental interpretation which Con¬ 
gress is deemed to have accepted in reenacting the 
statute. Only Treasury Regulations or Treasury 
Decisions fall within this rule. 

3. The petitioners’ constitutional rights have not 
been invaded; We are not here dealing with an 
attempt to tax that which is not income, but only 
with a method of making a return of income. 

I 

The brokerage firm of Schafer Brothers was not a dealer 
in securities entitled to make its return for the taxable 
year 1929 upon the inventory method of accounting 
with respect to its purchases and sales of certain 
stocks entered in its “ Error Account 99 

It is the petitioners’ contention that, since the 
evidence shows the purchases and sales of the se¬ 
curities entered in the firm’s “ Error Account” 
to have been an “ essential” part of its brokerage 
and securities business, it was entitled to inventory 
them at market for income tax purposes; and this, 
even though the evidence establishes, and the Board 
found, that such purchases constituted an entirely 
separate branch of its business, having no relation 
to its securities merchandising activities, but were 
made solely with a view to selling them at a profit 
upon a rise of the market. 
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Thus, the question whether the partnership was 
a dealer in securities with respect to these trans¬ 
actions turns on the following considerations :|(1) 
Whether the petitioners make any real contention 
that the findings of the Board are not sustained 
by the evidence and inference which the Bdard 
could properly have drawn therefrom; (2) whether, 
in any event, the evidence sustains the finding fhat 
such purchases and sales constituted a separate 
branch of the firm’s business, having no relation 
to that part of its business with respect to which 
it was in fact a dealer or merchant in securities; 
(3) if so, whether the Board’s conclusion, that the 
firm was a mere speculator and not a dealer with 
respect to such purchases and sales, is supported 
by the findings; and (4) whether one who, ^s a 
part of his business activities, regularly speculates 
in stocks is entitled to inventory them for income- 
tax purposes. 

To buttress their primary contention, the peti¬ 
tioners further contend that the wash-sales provi¬ 
sions of the statute sustain their conception of What 
is a dealer in securities; also that both the nature of 
their business and the rules of the stock exchange 
required the use of inventories and should there¬ 
fore be given controlling effect here. 

These questions will be considered in the order 
named. 

1. The findings of the Board are to the effect 
that, while the purchases and sales of the securities 
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in question were a part of the business activities 
of the partnership, they were a separate part of 
such business and had no relation to its activities 
as a dealer in securities; that the purchases of the 
securities entered in its “Error Account” were not 
made in order to meet the demands of its cus¬ 
tomers, but for its personal account, to be sold at 
a profit upon an expected rise of the market (R. 
34r-35). From this the Board concluded that the 
firm was merely a speculator with respect to such 
purchases and sales (R. 39). 

The petitioners make no specific contention that 
these findings are not sustained by the evidence and 
by inferences which the Board could properly have 
drawn therefrom. The assignments of error (R. 
46-48) do not challenge the findings. What the pe¬ 
titioners apparently contend is that the evidence, 
with inferences which they consider justified, but 
which the Board did not see fit to draw, warrants 
the conclusion that the firm was a dealer in these 
securities and as such entitled to inventory them at 
market. 1 

In this connection, it will be observed that the 
petitioners’ statement of facts (Br< 2-7) is not 

1 This is the substance of the eighth assignment of error, 
upon which, however, the petitioners specifically rely only as 
a basis (in connection with their seventh and eleventh assign¬ 
ments) for their contention that the Board erred in holding 
it was necessary to state in the partnership return the basis 
upon which it was made. 
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based upon the findings of the Board, 2 but is ^ re¬ 
cital of the evidence in which the essential facts 
set out above are omitted; as, for example, the! fact 
that the purchases and sales of the securities in¬ 
volved, while a general part of the firm’s business, 
were, nevertheless, a separate branch thereof, 
wholly without relation to that branch which in¬ 
volved its dealings in securities (R. 34r-35). The 
result is that the petitioners have presented a pic¬ 
ture in which these purchases and sales are repre¬ 
sented as an integral part of the firm’s security 
merchandising business, and not as mere specula¬ 
tions. (Br. 3-6.) 

Similarly, in the petitioners’ argument, the bind¬ 
ings of the Board are almost wholly disregarded. 
They predicate their contention that the firm was 
entitled to the use of inventories (Br. 7-13, Point 
I) upon the bare assertion that the “undisputed 
evidence” discloses it was entitled thereto (Brl 9), 
and their contention that the firm was a dealer in 
securities (Br. 14-17, Point II) upon the likewise 

2 On page two of petitioners’ brief, under the heading 
“ Statement of Facts ”, is found a subheading “As Foupd by 
the Board.” Nevertheless, not a single record reference to 
the Board’s findings is given; all references, except one, are 
to the evidence. The only exception (Br. 3) is a reference 
to the Board’s opinion. Even here, the most important state¬ 
ment of the Board is omitted, namely, that, “ So far as this 
record discloses, as to this branch of the partnership busi¬ 
ness, it was apparently a speculator and not a 4 dealer ’ wjthin 
the regulation ” (R. 39). 
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bare assertion that the “ undisputed evidence ” 
justified the inference that the “ Error Account” 
was not a speculative account in the usual sense, 
because, perchance, “it was a part of the regular 
business of the partnership” (Br. 16). 

It is thus apparent that the petitioners ’ conten¬ 
tion is grounded on the erroneous premise that it 
is permissible iupon appeal from the Board’s de¬ 
cisions to draw inferences from the evidence dif¬ 
ferent from those which the Board has properly 
drawn therefrom. This is not permissible, even if 
the appellate court would be justified in drawing 
such inferences were it sitting as the trier of the 
facts. A reversal cannot be justified by departing 
from the facts as found by the Board. As was said 
by the Supreme Court in Helvering v. Rankin, 295 
U. S. 123 (p. 131) : 

The Court of Appeals is without power, on 
review of proceedings of the Board of Tax 
Appeals^ to make any findings of fact. 

To the same effect see General Utilities & Operat¬ 
ing Co. v. Helve ring, decided December 9,1935, not 
officially reported, but found in Vol. 3-A, C. C. EL, 
1935, p. 10,641; also see Hulburd v. Commissioner, 
decided December 9, 1935, not officially reported, 
but found in Vol. 3-A, C. C. EL, 1935, p. 10,636, 
where the Supreme Court (at p. 10,638) pointed 
out that the Court of Appeals, in reviewing the 
action of the Board, “was without power to choose 
* between conflicting inferences unless only one was 


possible [italics supplied] or to try the cas^ de 
novo” j 

2. Turning then to the question whether the find¬ 
ings are supported by the evidence, we find the evi¬ 
dence discloses that the purchases and sales entered 
in the firm’s “Error Account” constituted one of 
four separate branches of its business (R. 52^53). 
These were: (1) The execution of orders for custom¬ 
ers; (2) the execution of orders for brokers; (3) 
the participation in the issue of securities; and; (4) 
trading or dealing in securities for the accouijt of 
the firm (R. 57). The securities were not pur¬ 
chased for investment, but for the firm’s account, 
with the idea of making a profit (R. 59). The firm 
bought and sold them through brokers on the fioor 


of the New York Stock Exchange, and neitherj the 
identity of the sellers nor that of the ultimate bur- 
chasers was known (R. 60). Such purchases and 
sales were merely a trading proposition ; 3 all th^ se¬ 
curities were sold in 1929, 1930, and 1931 (R. 61). 
Had the partnership been able to get out with a 
profit or a small loss in 1929, it would have don^ so; 

3 In this connection, the witness Cornell testified, in answer 
to a question put to him on cross-examination as to whether 
the “ Error Account ” was a speculative one, as follows 
(R. 61): 

“ Well, that is pretty difficult to determine. I don’t Imow 
exactly just where you draw the line on speculation. I sup¬ 
pose any business where a man buys something at a price 
with the intention or with the hope of realizing a profit, 


might possibly be considered speculative. 


With us, it 


was 


a trading proposition.” 
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and had petitioner, Edward Schafer, known that 
the firm would be denied the use of inventories in 
1929, he would have sold the securities in that year 
and bought them back if he had felt like it (R. 62). 

Furthermore, as the Board pointed out in its 
opinion (R. 38), the record does not disclose that 
the activities of Schafer Brothers reflected in the 
“ Error Account” were essential to its business as 
a dealer in securities, nor what the ratio was of 
those activities to the entire partnership business. 

It is submitted that this finding is not inconsist* 
ent with the testimony of the petitioners’ witness 
Cornell (R. 63), upon which they apparently place 
great reliance^ that such purchases and sales were 
an ‘ ‘essential” part of the firm’s business. (See, 
e. g., Br. 3, 6, 17, 27.) This does not necessarily 
imply that they were an integral part of the secur¬ 
ities merchandizing end of the business. The in¬ 
ference that they were is contradicted by the fact 
that the purchases were made for the firm’s ac¬ 
count for the sole purpose of making a profit upon 
a rise of the market. This alone serves to set them 
apart; so that, in the absence of testimony demon¬ 
strating the connection, the inference drawn by the 
Board that there was none is the only rational in¬ 
ference that could be drawn. 

3. If, therefore, the findings are accepted as be¬ 
ing sustained by the evidence, it would seem to 
follow, as the Board concluded (R. 39), that the 
firm was merely speculating in these securities. 
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4. The next question is whether one who, as a 
part of his business activities, regularly eng;ages 
in such speculations is entitled to inventory the 
securities involved therein. To put the matter an¬ 
other way, the question is whether the conclusion 
of the Board that the firm was a speculator sustains 
its ultimate conclusion that the petitioners’ firm 
was not a dealer in securities and therefore not 
entitled to inventory them for income-tax purposes. 

Article 105 of Regulations 74, promulgated to 
make applicable to dealers in securities the provi¬ 
sions of Section 22 (c) of the Revenue Act of 1928, 
defines such dealer as follows: 

* * * a dealer in securities is a merchant 

of securities, whether an individual, part¬ 
nership, or corporation, with an established 
place of business, regularly engaged in| the 
purchase of securities and their resale to 
customers; that is, one who as a merchant 


cus- 


[1] buys securities and [2] sells them to 
tomers with a view to the gains and profits 
that may be derived therefrom. * * 


¥ 


Clearly, the regulations were designed to permit 
only a “merchant” of securities—that is, one who 
holds himself out as such to his customers and car¬ 
ries a stock of securities to meet their demands— 
to use the inventory method of making his retjifn. 
Such a dealer is in the same class with other mer¬ 
chants keeping stocks on hand to supply the needs 
of their trade. They must, in the very natur^ of 
things, inventory their stocks in order to determine 
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the correct amount of their taxable income. But 
this privilege is not accorded to a mere investor or 
speculator. Hammitt v. Commissioner (C. C. A. 
3d), decided September 18, 1935, not officially re¬ 
ported, but found in Yol. 3-A, C. C. H., 1935, p. 
10,428. This, for the obvious reason that it is not 
necessary for him to determine gain or loss for 
income-tax purposes by the use of the inventory 
method. Such method does not clearly reflect his 
gain or loss, since as a general rule this is recog¬ 
nized for income-tax purposes only as and when a 
given stock transaction is closed; that is to say, 
when the stock is sold or is ascertained to be worth¬ 
less. Weiss Vi Wiener, 279 U. S. 333; Lucas v. 
American Code Co., 280 U. S. 445; Wilson v. Com¬ 
missioner, 76 F. (2d) 476, 478 (C. C. A. 10th). 
Indeed, the inventory method of accounting is an 
exception to this general rule. Finance & Guar¬ 
anty Co. v. Commissioner, 50 F. (2d) 1061 (C. C. A. 
4th) ; Fried v. Commissioner, 31 B. T. A. 638, 640- 
641; Harnill v. Commissioner, 30 B. T. A. 955, 958. 
It is precisely for this reason that discretion in the 
matter of allowing the use of inventories is vested 
in the Commissioner, and a heavy burden is cast 
upon the taxpayer to bring himself clearly within 
the statute and regulations and to show that the 
Commissioner’s denial of the privilege was plainly 
arbitrary. Lucas v. Structural Steel Co., 281 U. S. 
264; Finance & Guaranty Co. v. Commissioner, 
supra; Wilson v. Commissioner, supra. 
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No sound reason appears for allowing an in¬ 
vestor or a speculator to use inventories, jeven 
though in respect of some other phase of his busi¬ 
ness activity he is a dealer or merchant in securi¬ 
ties. The regulations clearly contemplate such a 
situation, for they provide that (Regulations 74, 
Art. 105): 

Taxpayers who buy and sell or hold securi¬ 
ties for investment or speculation and riot in 
the course of an established business * * * 
are not dealers in securities within the 
meaning of this rule. 


Hammitt v. Commissioner, supra, is a cake in 
point. The taxpayer there engaged in three classes 
of stock transactions: First, the purchase of securi¬ 
ties for resale to customers, in which he m^de a 
profit or loss, as the case might be, and in respect 
of which he was considered a dealer in securities: 
second, the purchase of securities on behalf ojf his 
customers, in which he was compensated solely by 
commissions, and in respect of which he was classed 
as a broker; and third, the purchase and sale of 


securities both “long” and “short”, in respect of 


which he was classed as a speculator. 

As the court said (p. 10, 529): 

Under the terms of the above quoted regu¬ 
lation, the right to inventory securities is 
denied when such securities are purchased 
either for investment or speculation. i|s we 
view the facts, the petitioner purchase^ the 
securities in the third class of transactions 
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solely for speculation and not for resale to 
customers in his capacity as a dealer in se¬ 
curities. 

The only difference between that case and the one 
at bar lies in the fact that, whereas there the tax¬ 
payer bought (or sold short) on the margin, here 
the stocks were bought outright. This is believed 
not to serve to distinguish the case at bar from the 
cited case, since the test does not lie in the manner 
in which the stock is acquired but in the purpose 
for which the acquisition is made. 

Petitioners suggest (Br. 16) that the “and” be¬ 
fore the words “not in course of an established 
business” is used in the conjunctive in the regula¬ 
tions, with the result that the words “investment” 
and “speculation” are said to be qualified by the 
phrase “not in the course of an established busi¬ 
ness.” The result of this would be to entitle any 
investor or speculator to the use of inventories if 
his investments or speculations were regularly 
made, particularly where, as here, he conducts a 
brokerage business. Thus, only persons making 
casual purchases and sales of securities for invest¬ 
ment or speculation would be denied the privilege. 
Such construction does not subserve the obvious 
purpose of the regulation, which is to grant the 
privilege only to those who are truly merchandising 
securities and to deny it in respect of all securities 
purchased for investment or speculation. In com¬ 
menting on the use of the conjunctive here, Judge 
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Learned Hand, in Seeley v. Helvering, 77 F. (2d) 
323 (C. C. A. 2d), observed (p. 324) : j 

, 4 4 And’ ’, in place of 4 4 or ”, suggests that those 

* who buy and sell or hold in the course (if an 

established business might be 44 dealers.” 
But though this may throw a faint shadow 
across the earlier words, it cannot obdcure 
them. * * * The intent is clear at the 

* outset, and it is much more reasonable to 

substitute the disjunctive than to seiz£ on 
such a fragile inference to make the wlhole 
article equivocal, if not incomprehensibly. 

But the main reliance of the petitioners is hpon 

i the case of Commissioner v. Stevens, 78 F. (2d) 

713 ( C . C . A. 2d), and its companion case, Com¬ 
missioner v. Charavay, 79 F. (2d) 406 (C. C. A. 
3d), both decided by the Board of Tax Appeal^ sub 
nomine Estate of Hall v. Commissioner, 29 B. T. A. 

L 1255. 

j Stevens and Charavay were members of the bro- 

* i kerage firm of Stevens and Legg, which wis a 

\ 44 specialist” in some fourteen different securities. 

; As such it was required at all times to cariy a 

sufficient stock of them on hand to supply the de¬ 
mands of its customers (more than a hundred in 
number, all of whom were brokers); and, at the 
same time, it was obliged to purchase any of the 

L i securities that might be offered to it by them. 

Its floor member occupied a regular post on the 
floor of the exchange, where he was stationed a( all 

i times that the exchange was open, ready botfl to 


i 
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purchase and sell the securities at the prevailing 
market. The firm’s sales were large; and to meet 
the demands it kept on hand a large supply of the 
stocks which it continuously replenished through 
purchases. 

The Government contended that the firm was 
only a trader, not a merchant in securities, since 
the transactions involved a continuous series of 
trades in the same shares of stock between the 
firm and other brokers. The Circuit Court of Ap¬ 
peals for the Second Circuit, however, held that 
the purchases were neither for investment nor 
speculation but for sale to other brokers, who in 
the circumstances were its customers. The Cir¬ 
cuit Court of Appeals for the Third Circuit af¬ 
firmed the Charavay case because, in its view, the 
findings of the Board were sustained by the evi¬ 
dence. 

We submit that since the facts in these cases are 
wholly different from those in the case at bar, they 
furnish no precedent here. 

5. So far as the regulations under the wash-sales 
provisions of the Act are concerned (Br. 19, 20), 
obviously, these are intended to dovetail with the 
regulations under the inventory provisions. If a 
taxpayer is a dealer in securities within the mean¬ 
ing of the latter, he is by that token excepted from 
the provisions of the statute and regulations relat¬ 
ing to wash sales. And, vice versa, if he is not a 
dealer in securities, the wash-sales provisions ap¬ 
ply to him*. So far as the record shows, the peti- 
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tioners’ firm has been consistently treated in re¬ 
spect of the application of these sections. It does 
not appear that in 1929, when it was not accorded 
a dealer’s status, it was denied deductions on ac¬ 
count of wash sales insofar as permitted under the 
Act; nor does it appear that in prior years, When 
without objection it assumed that status, it Was 
permitted to take such deductions. The real com¬ 
plaint of the petitioners is that they were not ad¬ 
vised that the dealer’s status would be denied them 
for 1929 in time to have made wash sales. If such 
evidence is pertinent, it would only be in ordejr to 
work an estoppel upon the Commissioner. But, ob¬ 
viously, as the Board pointed out (R. 39), the eifect 
of approving the petitioners’ returns for the years 
prior to 1929 constituted merely a determination 
for those years which does not foreclose a change 
in the determination for 1929, since to do so wc^uld 
require the perpetuation of an error. 

It is submitted that the firm of Schafer Brothers 
was not a dealer in securities and not entitled for 
tax purposes to inventory the securities carried in 
its “Error Account.” 

6. However, in this general connection, the peti¬ 
tioners urge (Br. 12-13, 26-28) that the custon|i of 
the business and the rules of the stock exchange, 
which require such inventories for the purpose of 
exchange questionnaires, should control. This is 
but to say that the provisions of the law and regu¬ 
lations respecting the realization of gain or loss 
must give way to accounting methods deemed best 
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suited to the business and imposed by rules upon 
the members of an organization. 

But the taxpayer’s method of handling given 
transactions on his books cannot, for income-tax 
purposes, give them a status different from that 
assigned to them by law. See Brown v. Helvering, 
291 U. S. 193, 203, 204-205; Spring City Foundry 
Co. v. Commissioner, 292 XL S. 182,189-190. Nor 
are the rules of the stock exchange, nor even of a 
Government agency other than those of the Treas¬ 
ury Department, controlling in tax matters. Old 
Colony R. Co. v. Commissioner, 284 U. S. 552, 562; 
Kansas City Southern By. Co. v. Commissioner, 
52 F. (2d) 372 (C. C. A. 8th). 

Furthermore, there is implicit in this argument 
an admission that the petitioners do not justify 
their asserted right to use inventories so much on 
the ground that the partnership’s tradings consti¬ 
tuted a dealing in securities, as upon the ground 
that the denial of such privilege ignores the paper 
losses which it had sustained and which, in the pe¬ 
titioners’ view, ought to be considered in order to 
avoid what they assert to be a highly artificial re¬ 
flection of income, wholly unanticipated by the 
revenue acts. 

It is therefore respectfully submitted that, since, 
under findings which are supported by evidence, 
the petitioners’ firm was merely a speculator in re¬ 
spect of the securities whose purchases and sales 
were entered in its “Error Account”, the Board 
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did not err in affirming the Commissioner’s deter¬ 
mination denying it the use of inventories i;n re¬ 
spect thereof. | 

11 

There was no long-established departmental interpreta¬ 
tion of the law permitting the use of inventories to the 
partnership in respect of the securities in question 

The petitioners, in support of their contention 
that the Commissioner and the Board ignored a 
long-established departmental interpretation, rely 
upon a single memorandum opinion of the Com¬ 
mittee on Appeals and Review, namely, A. R. R. 
755,1-1 Cumulative Bulletin 225. Needless to| say, 
this committee was the forerunner of the Boa^d of 
Tax Appeals. But, the rule is, that, in reenacting 
a statute, Congress has adopted a long-standing 
construction which the Treasury Department has 
placed upon the statute, applies only to Treasury 
Regulations and Treasury Decisions. The memo¬ 
randum in question has no such force. Helv^ring 
v. N. Y. Trust Co., 292 U. S. 455, 467-468. i 
In this connection the petitioners further con¬ 
tend that the Board erred in rejecting evidence 
tending to prove that the petitioners’ taxes were 
higher in prior years as a result of the use oi in¬ 
ventories. The only possible purpose of such evi¬ 
dence is to work an estoppel upon the Comjnis- 
sioner. It will be noted that the firm elected to use 
the inventory method in the prior years; and, as 

i 

was pointed out in connection with the petitioners’ 
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contention in tespect of the wash-sales provisions 
of the law, the approval of those returns constitutes 
no more than a determination for the years in 
which they were filed. It does not justify the per¬ 
petuation of an error. 

Ill 

The petitioners’ constitutional rights have not been in¬ 
vaded by denying their firm the right to make return 
upon the inventory basis in respect of the said 
securities 

If we understand the petitioners’ contention 
aright, it is (Br. 29) that, as a result of denying 
their partnership the right to use inventories, the 
Commissioner undertook to tax as income what was 
in fact not inebme at all. It is stated that the rec¬ 
ord shows this, but not how it does so. In any 
event, we are Concerned here only with the proper 
method of determining gain or loss in respect of 
the purchase and sale of securities. We have al¬ 
ready fully dealt with this matter, and there is 
therefore no necessity for restating our position 
with respect thereto. The same is true of the peti¬ 
tioners’ reiterated contention that the Commis¬ 
sioner, as well as Congress, must observe the cus¬ 
toms of a particular business. 

CONCLUSION 

We prefer to base our submission, that the 
Board’s decisions should be sustained in this case, 
solely upon the ground that the partnership was 
not a dealer in securities. It is for this reason 
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that we make no argument to sustain the Board’s 
conclusion that the petitioners can in no event pre¬ 
vail because the method or basis of making the re¬ 
turn was not disclosed thereby. 

For the reasons given, the decisions of the 
Board should be affirmed and the petition (dis¬ 
missed. 

Respectfully submitted, 

Frank J. Wideman, 
Assistant Attorney Genera^. 
Sewall Key, 

Carlton Fox, 

Special Assistants to the Attorney Genera 

December 1935. 
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Inttrfr States Court of Appeals 

for the District of Columbia. I 


April Term, 1935. 


Algernon S. Schafer, 

Petitioner, 

vs. 

Guy T. Helvering, Commissioner of 
Interna] Revenue. 


Docket 
No. (>549. 


Edward Schafer. 

Petitioner, 

vs. 

Guy T. Helve ring, Commissioner of 
Internal Revenue. 


Docket 
No. 6550. 


Leonard Schafer, 

Petitioner, 

vs. 

Guy T. IIelvering, Commissioner of 
Internal Revenue. 


Docket 
No. 6551. 


REPLY BRIEF FOR PETITIONERS. 

In the hope of assisting the Court in its review of the 
decisions of the Board of Tax Appeals herein, petitioners 
prayed and received permission to file brief in reply to 


respondent's brief tiled on January 2, 19JO. We comment 
first upon what we believe to be inaccuracies in respond¬ 
ent's statements respecting the 


Findings of Fact. 


Respondent charges that petitioner's statement of facts 
upon brief is “not based upon the findings of the Board 
but is a recital of the evidence in which the essential facts 
set out above (by respondent) are omitted,” and that in 
our argument ‘‘the findings of the Board are almost wholly 
disregarded." 

This we deny. The “Statement of Facts" in our brief 
(Petitioners' Brief, pp. 2-4), for purposes of brevity, has 
condensed sliglitlv the “Findings of Fact” bv the Board but 
omits no material language nor finding. On pages 4 to (> 
in our brief we set out other undisputed facts disclosed by 
the record. 


Respondent cites as an omission from our statement of 
facts (Respondent's Brief, p. 13) “the fact that purchases 
and sales of the securities involved, while a general part of 
the firm's business, were, nevertheless, a separate branch 
thereof, wholly without relation to that branch which in¬ 
volved its dealing in securities,” with the result, charges 
respondent, that “these purchases and sales are represented 
as an integral part of the firm's security business and not 
as mere speculations.” 

He cites also as an omission by petitioners (footnote, 
Respondent's Brief, p. 13) “the most important statement 
of the Board, namely, that so far as this record discloses, as 
to this branch of the partnership business, it was appar¬ 
ently a speculator and not a dealer within the regulation.” 

As a consequence of these statements respondent urges 
(Respondent's Brief, p. 14) that we are “departing from 
the facts found by the Board" and asking this Court to 
make findings of fact. 


We trust this Court will not be misled. The jBoard 
made no findings such as respondent's statements (imply. 
It did not, find as a fact that the buying and selling of se¬ 
curities by Schafer Bros, was a separate branch of its 
business; it did not find as a fact that the firm's trading 
was a speculation and that with respect thereto the firm 
was a speculator. 

The Board's findings of fact on this subject are as fol¬ 
lows (Record, pp. 34-35) : 

‘‘The partnership was a dealer and merchant in 
securities on commission and on margin. * * * 
Also, as a part of its business activities, but with 
no relation to its customers’ accounts nor to the 
execution of orders for its customers, the partner¬ 
ship has always, to some extent, bought and sold 
securities for its own account.” 

“Beginning in 1925 or 1920 and continuing 
through 1929, the partnership traded in securities 
for its own account, much more extensively than 
had been its practice prior to 1925. Such trading 
was conducted through orders executed by Lepnard 

to or 


Schafer or other brokers and had no relation 
connection with the accounts of the partnership's 
customers, but were purchased in expectation of a 
rise in the market price and for the purpose of re¬ 
sale, to any buyer, at a profit for the partnership's 
own account. Such securities were not purchased 
for investment. * * * During 1929, the partnership 
purchased 107,500 shares and sold 92,500 shares of 
72 different issues of securities, entered in the ‘Error 
Account. 7 77 

Petitioners do not ask this Court to review or reverse 
those findings of fact—although it is clear this Courft has 
power so to do should it appear the Board's findings are 
contrary to or not supported by the evidence (see decisions 
cited by respondent [Respondent’s Brief, p. 14] which fully 
support this statement; see, also, Ilarrinuin National j 3ank 
v. Commissioner, 43 Fed. [2d] 950). 
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We ask this Court to review and reverse the inferences 
and conclusions drawn bv the Board (erroneously, we 
maintain) from those facts, for upon those inferences and 
conclusions it arrived at the equally erroneous legal con¬ 
clusion that this partnership was not a dealer in securities, 
entitled, by statute and respondent’s regulations promul¬ 
gated thereunder, to inventory the securities in which it 
was trading. That issue is essentially a question of law 
(see Harriman National Bank v. Commissioner, supra). 
That this Court has power to review and reverse legal 
inferences and conclusions of the Board, that it has power 
to make its own inferences and conclusions of law upon the 
facts in any case 1 , is too well settled to merit discussion. 


The buying ahd selling of securities was an integral 
part of the partnership business. 


The first conclusion of the Board upon which respondent 
relies and which we attack, is that the purchase and sale 
of securities by the firm for its own account was a separate 
branch of its business. As pointed out, the Board made no 
specific finding df fact to that effect, finding only that the 
firm's own trading had “no relation to its customers’ ac¬ 
counts nor to the execution of orders for its customers.” 
That the firm’s own trading was a separate branch of its 
business is merely the Board’s opinion. Opposed to that 
is undisputed testimony that such trading was an essential 
part of the firm’s business in 1929 and for fifty years before 
(Record, p. 64: and the Board’s own findings [this brief, 
]>. 3], particularly as respects the years 192o through 
1929). 

Naturally its own trading was kept separate on its 
books: its own purchases and sales were not commingled 
nor confused with the orders it executed as broker for its 
clientele. Naturally also, this firm, as broker, trader and 
dealer, had varied business activities. But for more than 
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fifty years—according to undisputed evidence—buying and 
selling securities for itself had been an essential pgrt of 
its business. If such an activity is not an “integral ’ part 
of a business nothing can be. As well to say the hoping 
of accounts, the billing of customers, the buying o^ sup¬ 
plies, are separate branches of a business as to holjl sep¬ 
arate an activity probably initiated with the founding of 
the firm. 

The buying and selling of securities was carried on from 
the same place of business, under the same direction and 
management and simultaneously with the other business 
activities of the firm. We respectfully submit it must be 
held to be an essential, integral part of the firm’s business 
as a dealer in securities and that the Board's conclusion 
to the contrary should be reversed. 

i 

The buying and selling of securities by the firijn for 
its own account was not speculation, and the firm in 
so doing was not a speculator. 

We attack also the Board’s conclusion that with respect 
to the securities this firm bought and sold for its own ac¬ 
count “it was apparently a speculator and not a dealer 
within the regulation.” This conclusion upon which per¬ 
haps the Board chiefly relies to justify its decision, and 
respondent chiefly relies to support his position here, evi¬ 
dently is based upon the fact that the firm bought securi¬ 
ties in hope of reselling them at a profit. 

Of course it did. So does a grocer who buys a case of 
canned tomatoes. So does every dealer who buys and sells 
any property, but that is not necessarily speculation. Yet 
the market may change on tomatoes as well as on se¬ 
curities: the hoped-for profit may be lost to a grocer as 
quickly as to a trader in securities. Somewhere there 
must be a line between the trading of a dealer and the 
speculating of a speculator, as that term is material here, 
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for. of course, all buying and selling generally is done in 
hope of profit. And we freely admit that all this firm's 
activities were carried on for purposes of profit. 

We maintain this firm is bound on that side of the line 
with the dealers, not the speculators ; that its buying and 
selling of securities was trading, not speculating (“with 
us. it was a trading proposition"; Cornell, (>1). The 
linn was not bating on margin as was the taxpayer in 
If am mitt v. Commissioner, 7 ( .) Fed. (2d) 404, upon which 
respondent relies (Respondent's Brief, p. 18). That fact 
serves sharply to distinguish the case now at bar from the 
If am mitt case for it is apparent the Court considered 
marginal trading as speculation. 

Here, as respondent mentions (Respondent's Brief, p. 
20), the securities were purchased outright: paid for in 
full. This firm bought stocks and put them in its port¬ 
folio, just as the grocer buys tomatoes and puts them on 
his shelves, for resale at a profit “to any customer." (An¬ 
other broker is a customer —Commissioner v. tit ere ns, 
78 Fed. [2d] 713). The securities could have been sold 
to anyone who would buy, either at private sale or through 
the Exchange. 

“Speculation” infers a great risk on a small stake; a 
legalized “gamble" perhaps. “Dealing" infers a normal 
buying and selling on a sound basis. Both are done in 
hope of profit, of course, but in “dealing" both risk and 
profit are smaller, sounder, more normal. 

Certainlv, in buying securities for itself and holding 
them for resale at a profit, this firm was a dealer, not a 
speculator. It owned its stocks outright, not holding them 
merely on marginal equity. Its securities were recognized, 
listed trading Stocks, not “wildcats,” and its ventures 
were “dealings,” not “speculations.” 
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Petitioners Were “Dealers” Within the Regulation. 

Respondent complains (Respondent's Brief, p. 20) that 
the reading of the exact words of the regulations ([Article 
105, Regulations 74) under which this firm must sujrely he 
classified as a dealer would result in entitling 

“any investor or speculator to the use of inven¬ 
tories if his investments or speculations were regu¬ 
larly made, particularly where, as here, he conducts 
a brokerage business. Thus, only persons ipaking 
casual purchases and sales of securities for [invest- 
ment or speculation would be denied the privilege.” 

That argument is obviously specious for the regulation 

denies the use of inventories as to either investments or 

speculations. The Board found as a fact that this firm 

did not buy securities for investment: it concluded the 
*/ 

firm bought for speculation and of that we complain. 

As we pointed out in our brief (Petitioners' Brief, pp. 
14-17), the essentials of the regulation define a “dealer in 
securities” to l>e a firm with an established place of busi¬ 
ness regularly engaged in the purchase of securities and 
their resale to customers for profit. We respectfully sub¬ 
mit there can be no doubt that this firm, in its dealing in 
securities, falls well within that definition. 

Provisions Respecting “Wash Sales” and Inventories. 

We point to respondent's statement (Respondent's 
Brief, p. 22), which is in accord with our own (Peti¬ 
tioners’ Brief, pp. 19-20), to the effect that the regula¬ 
tions governing “wash sales*' are intended to dovetail 
with the regulations respecting the inventory provisions. 
As respondent states (Respondent’s Brief, p. 23), in [years 
prior to 1929 when the firm's use of inventories was un¬ 
questioned by respondent (perhaps because as offered evi¬ 
dence would prove petitioners' taxes were greater when 
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the income was computed by use of inventories) no ques¬ 
tion arose concerning* “wash sale" deductions, for the 

inventory basis accurately reflected its income. In 1921), 

• * 

it mav be reasonably inferred from the record, no “wash 
sale" deductions were allowed it, even though respondent 
refused to permit the firm to inventory its stock of securi¬ 
ties. for the simple reason no such sales were made. 

Again we point to the decision in Walter Thiele , 32 
1>. T. A. 134 (Petitioners' Brief, p. 20), for an illustra¬ 
tion of the dovetailing of regulatory provisions respecting 
“wash sales" and inventories. 

A. R. R. 755 is a long-established departmental in¬ 
terpretation of the law permitting the use of inven¬ 
tories to the partnership in respect of the securities 
in question. 

Respondent attempts (Respondent's Brief, p. 25) to dis¬ 
count the controlling effect in this case of A. R. R. loo, 
published in I-1C. B. 22* 7, by casting the inference this 
was not a binding departmental ruling because the Com¬ 
mittee on Appeals and Review was a forerunner of the 
Board of Tax Appeals. So it was in point of time, but 
not so as to status. The Board of Tax Appeals is an 
independent agency in the Executive Branch of the Gov¬ 
ernment. The Committee on Appeals and Review, on 
the other hand, was a reviewing group irithin and a part of 
the Bureau of Internal Revenue, established bv the Com- 
missioner himself. Its duties were to review the conclu¬ 
sions of other sections and officers of the Bureau respect¬ 
ing specific issues and cases and its rulings thereon rep¬ 
resented the final decision of the Bureau, thereafter serv¬ 
ing as guides both to the Bureau and to taxpayers ( Klein , 
Federal Income Taxation, 36:G(b) : Article 1006 [A. R. M. 
219], III-l C. B. 319). 

A. R. R. 755, 1 when issued in 1922, was therefore the 
final decision of the Government upon the issue now in- 
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volved in these instant proceedings—a ruling which re¬ 
mained undisturbed bv the Bureau until 1931, as we have 
pointed out (Petitioners’ Brief, p. 24). It constituted 
an instruction to this firm to inventory its own securities, 
purchased outright by it for resale at a profit. Subse¬ 
quently, the firm complied with that instruction ajid in 
1923 the New York Stock Exchange passed it on to its 
members by requiring them to inventory their securities 
(Record, p. 35). 

We respectfully submit respondent should not now 
complain of petitioners’ compliance with his own ruling 
which lie permitted to remain in effect until more than a 
vear after the tax returns for the vear here involved! were 
due and filed. 

The case at bar is controlled by the decision in 
Commissioner v. Stevens , 78 Fed. (2d) 713. 

We repeat our contention that the case at bar 
squarely within the decisions of Commissioner v. Stevens, 
78 Fed. (2d) 713 (0. C. A., 2d), and Commissioner v. 
Cliaravay, 79 Fed. (2d) 406 (C. C. A., 3rd), affirmin 
decision of the Board of Tax Appeals in Estate of 
29 B. T. A. 1255. 

Respondent seeks to distinguish these decisions 
the case at bar on the ground (Respondent’s Brief, p 
that the brokerage firm involved in the cited cases 
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a ‘specialist 7 in some fourteen different securities.” 
statement is incorrect : that firm was a “specialist 77 in 
one security, namely, stock of the New York Dock Com- 
pany. The findings of the Board show that fact clearly. 
They show also that as to the thirteen other securities the 
transactions of the firm of Stevens and Legg were carried 
on in exactly the same manner, and for exactly the same 
purposes as the transactions here in question were con¬ 
summated bv the firm of Schafer Bros. Both firms bought 
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securities, not for investment or speculation, but for re¬ 
sale to customers'at a profit. Both firms sold largely upon 
the Exchange. Both firms inventoried their securities on 
hand—a practice respecting which the Board found (20 
B. T. A. 1255, 1250) : 

“It was eustomarv in the trade or business of 

dealers in securities to inventorv securities on hand 

•/ 

at the end of each year at the market price. This 
method conformed to the best accounting practice 
in that trade or business." 

As to the securities other than those of the New York 
Dock Company, in which the firm of Stevens and Legg 
traded, exactly as the firm of Schafer Bros, traded, it was 
held to be a dealer, entitled to inventorv its securities on 
hand at the end of each vear. That classification, we con- 
tend, must be accorded to the firm of Schafer Bros., for 
the cases cannot be distinguished. 

An established firm is in a different position from 
an individual who trades in securities. 

Since Schafer Bros, is an established firm, it must be 
classified as a dealer because of the exigencies of the situ¬ 
ation that result from the general customs of the trade. 
A partnership is in many legal aspects an entity. Even 
from the tax standpoint the entity is recognized, by the 
requirements of the Revenue Acts that the taxable income 
be determined on the basis of the firm’s operations as a 
irhoIe 7 and taking the resulting distributive shares to the 
individual members. 

Segregation of the several activities of the firm present 
accordingly a much more complex problem than in the 
case of an individual. The findings in this case establish 
that Schafer Bros, was a continuing enterprise and that 
its trading activities were a part of that enterprise. 
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Where the right to inventory has been denied to indi¬ 
vidual traders, corresponding factors of an established 
business and a business entity did not appear, and, we may 
add, had no occasion to appear. 

In the last analvsis, the Court should be governed by 
the exigencies of the firm's business for, as was testified 
without objection and as must be conceded, the firm “did 
not know where it stood'’ should it endeavor to predicate 
its financial standing and the resulting income upon) the 
cost of the securities in the “Error Account." 


CONCLUSION. 


For the reasons given the assignments of error 
should be allowed and the decisions of the Board of 
Tax Appeals should be reversed. 

Respectfully submitted. 


EUGENE UNTERMYER, 
EDGAR J. GOODRICH,! 

Solicitors for Petitioners. 


